Customs BULLETIN 
AND DECISIONS 


Weekly Compilation of 
Decisions, Rulings, Regulations, Notices, and Abstracts 
Concerning Customs and Related Matters of the 
U.S. Customs Service 
U.S. Court of Appeals for the Federal Circuit 
and 


U.S. Court of International Trade 


VOL. 33 AUGUST 11, 1999 NO. 32 


This issue contains: 

U.S. Customs Service 
T.D. 99-57 Through 99-59 
General Notices 
Proposed Rulemaking 

U.S. Court of International Trade 
Slip Op. 99-65 Through 99-69 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 





NOTICE 


The decisions, rulings, regulations, notices and abstracts which are 
published in the Customs BULLETIN are subject to correction for typo- 
or other printing errors. Users may notify the U.S. Customs 
Service, Office of Finance, Logistics Division, National Support Ser- 
vices Center, Washington, DC 20229, of any such errors in order that 
corrections may be made before the bound volumes are published. 


eraphical 
bral} 


Please visit the U.S. Customs Web at: 
http://www.customs.gov 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402 





U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 4, 101, 178, and 192 
(T.D. 99-57) 
RIN 1515-AC42 
AUTOMATED EXPORT SYSTEM (AES) 
AGENCY: Customs Service, Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to make 
provision for the Automated Export System (AES)—an electronic re- 
porting system jointly developed by the Bureau of the Census (Census) 
and Customs that allows exporters to transmit commodity information 
contained on Shipper’s Export Declarations and sea carriers to trans- 
mit outbound vessel manifest information. These amendments gener- 
ally describe the AES, cross-referencing the applicable Census 
Regulations that will provide for the AES. They also set forth the crite- 
ria by which Customs will determine whether to approve an exporter 
for the option to transmit commodity information through AES after 
the carrier has left the United States (post-departure) and the appeal 
procedures for AES exporters if Customs denies the exporter the post- 
departure option; or, if Customs approves the post-departure option for 
the AES exporter, the grounds for revocation of the use of the option and 
the appeal procedures if Customs revokes the use of that option. This 
document also provides for the Sea Carrier’s Module in the AES. 

These regulatory changes are designed to help exporters that utilize 
the AES realize the benefits of fewer delays in the processing of export 
information by Customs due to missing paperwork, and to provide for 
fewer and faster inspections of export shipments as well as reduced ad- 
ministration costs due to automation. 


EFFECTIVE DATE: July 28, 1999. 


FOR FURTHER INFORMATION CONTACT: Maritza Castro, (202) 
927-0724, Office of Field Operations, Outbound Programs. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On February 12, 1999, Customs—in conjunction with the Bureau of 
the Census (Census)—published a document in the Federal Register (64 
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FR 7422) that proposed to amend the Customs Regulations to allow for 
the Automated Export System (AES), an electronic reporting system 
jointly developed by Census and Customs that allows exporters to 
transmit commodity information contained on Shipper’s Export Decla- 
rations (SEDs) and sea carriers to transmit outbound vessel manifest 
information. In that document, Customs proposed to add a new subpart 
B in part 192 of the Customs Regulations, which pertains to Export 
Control, to generally describe the AES, cross-referencing proposed 
Census Regulations providing for the AES which were published in the 
same issue of the Federal Register (64 FR 7412). The document also pro- 
posed criteria by which Customs would determine whether to approve 
an exporter for the AES option to transmit commodity information af- 
ter the carrier has left the United States (post-departure) and the ap- 
peal procedures for AES exporters if Customs denies the exporter the 
post-departure option, or, if Customs has approved the post-departure 
option for an AES exporter, the grounds for revocation of the use of the 
option and the appeal procedures if Customs revokes the use of the op- 
tion. 

The document also proposed to create a new § 4.76 in the Customs 
Regulations (19 CFR 4.76) providing for the Sea Carrier’s module in the 
AES. 

Customs also proposed to revise the authority citation for part 192 to 
more clearly show the statutory basis of Customs authority to collect 
and examine manifest and export data information. 

Customs also used the notice document as the vehicle to propose an 
amendment to the general provisions of Part 101 of the Customs Regu- 
lations to include a definition of the term “business day.” While the term 
“business days” was used in that document in reference to filing times 
for sea carriers, the proposed definition would be applicable wherever 
the term is used throughout the Customs Regulations (19 CFR). 

These regulatory changes were proposed to help exporters that uti- 
lize the AES realize the benefits of fewer delays in the processing of ex- 
port information by Customs due to missing paperwork, and to provide 
for fewer and faster inspections of export shipments as well as reduced 
administration costs due to automation. Comments were solicited on 
the proposed regulations in general and on the economic impact of 
transmitting booking information on small carriers in particular. 

The comment period closed April 13, 1999; three comments were re- 
ceived, one being forwarded from Census. The comments and Customs 
responses are set forth below. 


ANALYSIS OF COMMENTS 


All of the comments received concern the general requirements for 
the AES proposed by the Census Regulations in their document; none of 
the comments received concern the Sea Carrier’s Module in AES, which 
was the thrust of the subject matter proposed in the Customs document. 
No comments were received on the economic impact on small carriers 
of transmitting booking information. 
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Time Frame for Submitting Outstanding Data 
Comment: 


One commenter questions why Option 3 filers are given only 5 days to 
submit outstanding data required to be filed when Option 4 filers are 
allowed 10 days and inquires of the compelling reason for this disparity. 
Although the commenter states that the AES proposed rules—pub- 
lished by Census—accurately represented the four options agreed upon 
in the Interest Based Negotiations (IBN) between Census, Customs, 
and the trade community, the commenter goes on to state that Option 3 
filers have the same invoicing and documentation problems as Option 4 
filers and that the two filing classes should have the same time frames 
for submitting outstanding data required to be filed. This comment 
concerns §§ 30.61(b) and (c) of the proposed Census Regulations. 


Customs Response: 


The reason Option 4 filers are allowed an additional 5 days to submit 
outstanding export data required to be filed is because Option 4 privi- 
leges are granted only to pre-approved exporters who have provided ap- 
proving agencies with basic business information, such as type of 
merchandise, method of operation, and volume. Since this business 
data is on file prior to departure, the risk factor for Option 4 shipments 
is minimized. Filers with Option 3 status, on the other hand, do not 
have such business data on file, nor do they require any prior approval 
from an agency. Since Option 3 filing status is available to any AES com- 
modity filer, the risk factor for Option 3 shipments is greatly increased. 
The tighter time frame for reporting full data is designed to provide a 
level of control, minimizing the risk for shipments which might require 
redelivery, or for which subsequent data is filed late or not at all. It 
should also help ensure a better workflow and more timely submission 
of crucial trade data. 

Census has indicated that no change will be made to their regulations 
based on their analysis of this comment. Customs agrees with Census. 


Option 4 Privileges and shipments required to be filed with full 
predeparture information 


Comment: 


Two commenters question why filers who are approved for Option 4 
to transmit all export information post-departure should be required to 
transmit any export information predeparture under Option 2 or 3. Op- 
tion 4 is not permitted for specific types of shipments, such as those re- 
quiring export licenses. These commenters believe that Option 4 was 
conceived as a “blanket” process for an exporter to submit all data post- 
departure and do not see the need, even when an export requires an ex- 
port license, for predeparture reporting for Option 4 filers, since the 
license itself is permission to export. (Emphasis in comment). This 


comment concerns §§ 30.61(a) and (c) of the proposed Census Regula- 
tions. 
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Customs Response: 


This comment reflects confusion concerning the scope of Option 4 
privileges. Option 4 filing privileges extend only to pre-approved filers, 
and then only for qualified shipments. An exporter’s status as an ap- 
proved Option 4 filer under § 30.61(c) of the Census Regulations does 
not negate the restrictions imposed when exporting specifically ex- 
empted shipments, identified under §30.61(a) of the Census Regula- 
tions, or shipments requiring an export license. The specific types of 
shipments requiring full predeparture information under AES Option 
2 are: (1) used, self-propelled vehicles; (2) essential and precursor chem- 
icals requiring a permit from the Drug Enforcement Administration; 
(3) shipments defined as “sensitive” by Executive Order; and (4) ship- 
ments where full export information is required prior to exportation by 
a Federal government agency. It would be the responsibility of that gov- 
ernment agency to approve filers to use Option 4 for those shipments. 

Census has indicated that no change will be made to their regulations 
based on their analysis of this comment. Customs agrees with Census. 


Option 4 Filing Status & the Export of Used, Self-propelled Vehicles 
Comment: 


One commenter requests that § 30.61 of the Census Regulations be 
modified to allow approved exporters to report the export of used, self- 
propelled vehicles in AES under Option 4. 


Customs Response: 


Customs disagrees. As discussed above in the second comment re- 
sponse, certain specific types of export shipments require that full pre- 
departure information be filed under Option 2. These are high-risk 
shipments. Used, self-propelled vehicles are one of these type of ship- 
ments. Predeparture information is required for shipments of used, 
self-propelled vehicles because they are subject to the regulatory re- 
quirements of Subpart A of Part 192 of the Customs Regulations (19 
CFR part 192, subpart A), which were promulgated pursuant to specific 
statutes aimed at stopping the export of stolen vehicles. Law enforce- 
ment concerns to counter this threat of exporting stolen vehicles re- 
quire that the original title for the vehicle be physically presented to 
Customs before the export of the used, self-propelled vehicle. See, T.D. 
99-34 (64 FR 16635; published April 6, 1999). Accordingly, because full 
predeparture information is considered necessary before the exporta- 
tion of used, self-propelled vehicles, Customs is not asking Census to 
change the regulations on this matter. 

It is noted that new self-propelled vehicles (those for which the title 
has not been transferred to an ultimate purchaser) may be reported in 
the AES by an approved filer using Option 4. It is also noted that used, 
self-propelled vehicles shipped between the United States and Puerto 
Rico are not subject to the regulatory requirements of Subpart A of Part 
192 of the Customs Regulations and are approved commodities that 
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may be reported in the AES by an approved filer using Option 4. The 
Census Regulations have been amended to reflect this. 


Comment: 


Two commenters suggest that the Census Bureau program, the Auto- 
mated Export Reporting Program (AERP), should be retained. One of 
these commenters further suggests that AES data formats do not con- 
form to the Treasury Department’s International Trade Data System 
(ITDS), which will replace the AES. 


Customs Response: 


Census and Customs have been informing the trade community since 
1995 that the AERP would expire on December 31, 1999. Again, in a no- 
tice published in the Federal Register (63 FR 54438) on October 9, 1998, 
it was announced that the AERP would expire on December 31, 1999. 
This time frame was established to allow sufficient time for AERP par- 
ticipants to convert to AES. The AES is able to process trade data for all 
AERP companies. The AERP will not be extended past December 31, 
1999. 

In response to the comment regarding AES compatibility with ITDS, 
it should be noted that AES is compatible with the functional require- 
ments of the ITDS and may be incorporated into that system in the fu- 
ture. 


CONCLUSION 

After careful consideration of all the comments received and further 
review of the matter, Customs has decided to adopt as a final rule, with 
one substantive change and minor changes for clarity, the proposed 
amendments published February 12, 1999, in the Federal Register (64 
FR 7422). The one substantive change involves the definition of the 
term “business day.” 

In the proposal, Customs proposed to amend the general provisions 
of Part 101 of the Customs Regulations to include a definition of the 
term “business day” and the term “business days” was used in 
§§ 4.76(b), (c)(3), and (c)(4). While the definition of “business day” is 
adopted in this final rule document because of its use at § 4.76(b), Cus- 
toms has determined that the term is not appropriate at §§ 4.76(c)(3) 
and (4) because AES programming only allows for calculation of calen- 
dar days. Accordingly, the term “business days” is replaced with “calen- 
dar days” at § 4.76(c)(4). 

It is noted that in a separate document published in today’s Federal 
Register, the Bureau of the Census is publishing its final rule document 
setting forth the general requirements for the AES in the Census Regu- 
lations (chapter I of title 15 of the Code of Federal Regulations) at new 
subpart E of part 30 (15 CFR part 30). 


THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Pursuant to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), it is certified that the amendments will not have a significant 
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economic impact on a substantial number of small entities. Booking in- 
formation is already collected in the ordinary course of business by sea 
carriers and the cost of transmitting the information electronically to 
Customs through AES, even if the carrier is not a certified AES partici- 
pant, is not substantial. Accordingly, the amendments are not subject to 
the regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 
These amendments do not meet the criteria for a “significant regulato- 
ry action” as specified in Executive Order 12866. 
INAPPLICABILITY OF DELAYED EFFECTIVE DATE 

Pursuant to 5 U.S.C. 553(d)(1) and (3), a delayed effective date is not 
required for this rule. For purposes of 5 U.S.C. 553(d)(1), this rule re- 
flects a grant of an exemption from the normal export manifest report- 
ing requirements to AES participants using the Sea Carrier’s module. A 
complete outbound cargo manifest is generally required to be delivered 
to a Customs port director not later than the fourth business day after 
clearance of the vessel from each port. According to this rule, a carrier 
can file the manifest information with Customs via AES for each book- 
ing loaded on a departed vessel within ten calendar days after the depar- 
ture of the vessel from each port. Because the ability to file export 
manifest information electronically benefits the public, pursuant to 


5 U.S.C. 553(d)(3), good cause exists for not delaying the effective date of 
this rule. 


PAPERWORK REDUCTION ACT 


The collection of information contained in these final regulations has 
been revised, reviewed, and approved by the Office of Management and 
Budget (OMB) in accordance with the requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3507) under control number 
1515-0221. An agency may not conduct or sponsor, and a person is not 
required to respond to, a collection of information unless the collection 
of information displays a valid control number assigned by OMB. 

The collection of information in this final rule is at § 4.76. This infor- 
mation is required to determine which export shipments are high risk. 
This information will be used to screen shipments for enforcement tar- 
geting. The likely respondents are sea carriers that engage in foreign 
commerce and trade with the United States and are required to submit 
outbound vessel manifest data. The estimated average burden associat- 
ed with the collection of information in this final rule is one to seventy- 
two hours per respondent or recordkeeper. Comments concerning the 
accuracy of this burden estimate and suggestions for reducing this bur- 
den should be directed to the U.S. Customs Service, Information Ser- 
vices Group, Office of Finance, 1300 Pennsylvania Ave., N.W, 
Washington, D.C. 20229; and to OMB, Attention: Desk Officer for the 
Department of the Treasury, Office of Information and Regulatory Af- 
fairs, Washington, D.C. 20503. 

Part 178 of the Customs Regulations is amended to reflect this paper- 
work requirement. 
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DRAFTING INFORMATION 
The principal author of this document was Gregory R. Vilders, Attor- 


ney, Regulations Branch. However, personnel from other offices partici- 
pated in its development. 


LisT OF SUBJECTS 
19 CFR Part 4 
Cargo vessels, Common carriers, Customs duties and inspection, 
Declarations, Exports, Foreign commerce and trade statistics, Freight, 


Inspection, Maritime carriers, Merchandise, Reporting and record- 
keeping requirements, Shipping, Vessels. 


19 CFR Part 101 


Customs duties and inspection, Customs ports of entry, Exports, For- 
eign trade statistics, Harbors, Imports, Organization and functions 
(Government agencies), Reporting and recordkeeping requirements, 
Shipments, Vessels. 


19 CFR Part 178 
Reporting and recordkeeping requirements. 
19 CFR Part 192 


Customs duties and inspection, Electronic filing, Export control, Re- 
porting and recordkeeping requirements, Vessels. 


AMENDMENTS TO THE REGULATIONS 
For the reasons stated above, parts 4, 101, 178, and 192 of the Cus- 


toms Regulations (19 CFR parts 4, 101, 178, and 192) are amended as 
set forth below: 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for part 4 continues to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 
U.S.C.App. 3, 91. 


2. A new § 4.76 is added to read as follows: 


§ 4.76 Procedures and responsibilities of carriers filing 
outbound vessel manifest information via the AES. 

(a) The sea carrier’s module. The Sea Carrier’s Module is a compo- 
nent of the Automated Export System (AES) (see, part 192, subpart B, 
of this chapter) that allows for the filing of outbound vessel manifest in- 
formation electronically (see, 15 CFR part 30). All sea carriers are eligi- 
ble to apply for participation in the Sea Carrier’s Module. Application 
and certification procedures for AES are found at 15 CFR 30.60. A sea 
carrier certified to use the module that adheres to the procedures set 
forth in this section and the Census Regulations (15 CFR part 30) con- 
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cerning the electronic submission of an outbound vessel manifest infor- 
mation meets the outward cargo declaration filing requirements (CF 
1302-A) of §§ 4.63 and 4.75, except as otherwise provided in §§ 4.75 and 
4.84. 

(b) Responsibilities. The performance requirements and operational 
standards and procedures for electronic submission of outbound vessel 
manifest information are detailed in the AES Trade Interface Require- 
ments handbook (available on the Customs internet web site (www.cus- 
toms.gov)). Carriers and their agents are responsible for reporting 
accurate and timely information and for responding to all notifications 
concerning the status of their transmissions and the detention and re- 
lease of freight in accordance with the procedures set forth in the AES 
Trade Interface Requirements handbook. Customs will send messages 
to participant carriers regarding the accuracy of their transmissions. 
AES participants are required to comply with the recordkeeping re- 
quirements contained at § 30.66 of the Census Regulations (15 CFR 
30.66) and any other applicable recordkeeping requirements. Where 
paper SEDs have been submitted by exporters prior to departure, par- 
ticipant carriers will be responsible for submitting those SEDs to Cus- 
toms within four (4) business days after the departure of the vessel from 
each port, unless a different time requirement is specified by §§ 4.75 or 
4.84. Upon written agreement with participant sea carriers, Customs 
and Census can provide for an alternative to the location filing require- 
ment for paper SEDs set forth in § 4.75(b) by which the participant car- 
riers are otherwise bound. 

(c) Messages required to be filed within the sea carrier’s module. Par- 
ticipant carriers will be responsible for transmitting and responding to 
the following messages: 

(1) Booking. Booking information identifies all the freight that is 
scheduled for export. Booking information will be transmitted to Cus- 
toms via AES for each shipment as far in advance of departure as practi- 
cal, but no later than seventy-two hours prior to departure for all 
information available at that time. Bookings received within seventy- 
two hours of departure will be transmitted to Customs via AES as re- 
ceived; 

(2) Receipt of booking. When the carrier receives the cargo or portion 
of the cargo that was booked, the carrier will inform Customs so that 
Customs can determine if an examination of the cargo is necessary. Cus- 
toms will notify the carrier of shipments designated for examination. 
Customs will also notify the carrier when the shipment designated for 
inspection is released and may be loaded on the vessel; 

(3) Departure. No later than the first calendar day following the actu- 
al departure of the vessel, the carrier will notify Customs of the date and 
time of departure; and 

(4) Manifest. Within ten (10) calendar days after the departure of the 
vessel from each port, the carrier will submit the manifest information 
to Customs via AES for each booking loaded on the departed vessel. 
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However, if the destination of the vessel is a foreign port listed in 
§ 4.75(c), the carrier must transmit complete manifest information be- 
fore vessel departure. Time requirements for transmission of complete 
manifest information for carriers destined to Puerto Rico and US. pos- 
sessions are the same as the requirement for the submission of the com- 
plete manifest as found in § 4.84. 

(d) All penalties and liquidated damages that apply to the submission 
of paper manifests (see, applicable provisions in this part 4) apply to the 
electronic submission of outbound vessel manifest information 
through the Sea Carrier’s Module. 


PART 101—GENERAL PROVISIONS 


1. The general authority citation for part 101 continues to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 20, Har- 
monized Tariff Schedule of the United States), 1623, 1624, 1646a. 


* * ** 


2. In § 101.1, add, in appropriate alphabetical order, the definition of 
“business day” to read as follows: 


§ 101.1 Definitions. 


* 


Business day. A “business day” means a weekday (Monday through 
Friday), excluding national holidays as specified in § 101.6(a). 


* * * * * * * 


PART 178—APPROVAL OF 
INFORMATION COLLECTION REQUIREMENTS 


1. The authority citation for part 178 continues to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 

2. Section 178.2 is amended by adding, in appropriate numerical or- 
der, a listing for § 4.76 to read as follows: 
§ 178.2 Listing of OMB control numbers. 


19 CFR Section Description OMB Control No 


Booking information for the Sea 1515-0221 
Carrier’s Module of the AES 
PART 192—EXPORT CONTROL 
1. The authority citation for part 192 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1624, 1646c. 
Subpart A also issued under 19 U.S.C. 1627a, 1646a, 1646b; 
Subpart B also issued under 13 U.S.C. 303; 46 U.S.C.App. 91. 


2. In § 192.0, a sentence is added at the end of the section to read as 
follows: 
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§ 192.0 Scope. 


* * * This part also makes provision for the Automated Export Sys- 
tem (AES), implemented by the Census Regulations at part 30, subpart 
E (15 CFR, part 30, subpart E), and provides the grounds under which 
Customs, as one of the reviewing agencies of the government’s export 
partnership, may deny an application for post-departure filing status 
or revoke a participant’s privilege to use such filing option, and pro- 
vides for the appeal procedures to challenge such action by Customs. 

3. A new subpart B, consisting of §§ 192.11 through 192.13, is added 
to read as follows: 

SUBPART B—FILING OF EXPORT INFORMATION THROUGH THE 
AUTOMATED Export SYsTEM (AES) 


192.11 Description of the AES 

192.12 Criteria for denial of applications requesting AES post-departure (Option 4) filing 
status; appeal procedures 

192.13 Revocation of participant’s AES post-departure (Option 4) filing privileges; appeal 
procedures. 

SUBPART B—FILING OF EXPORT INFORMATION THROUGH THE 
AUTOMATED Export SysTEM (AES) 

§ 192.11 Description of the AES. 

AES is a voluntary program that allows all exporters required to re- 
port commodity export information (see, 15 CFR 30.16) to submit such 
information electronically, rather than on paper, and sea carriers to re- 
port required outbound vessel information electronically (see, §§ 4.63, 
4.75, and 4.76 of this chapter). Eligibility and application procedures 
are found at subpart E of part 30 of the Census Regulations (15 CFR 
part 30, subpart E), denominated Electronic Filing Requirements— 
Exporters. These Census Regulations (15 CFR, part 30, subpart E) pro- 
vide that exporters may choose to submit export information through 
AES by any one of three electronic filing options available. Only Option 
4, the complete post-departure submission of export information, re- 


quires prior approval by participating agencies before it can be used by 
AES participants. 


§ 192.12 Criteria for denial of applications requesting AES 
post-departure (Option 4) filing status; appeal procedures. 

(a) Approval process. Applications for the option of filing export com- 
modity information electronically through AES after the vessel has de- 
parted (Option 4 filing status) must be unanimously approved by 
Customs, Census and other participating government agencies. Disap- 
proval by one of the participating agencies will cause rejection of the ap- 
plication. 

(b) Grounds for denial. Customs may deny a participant’s application 
for any of the following reasons: 

(1) The applicant is not an exporter, as defined in the Census Regula- 
tions (15 CFR 30.7(d)); 

(2) The applicant has a history of non-compliance with export regula- 
tions (e.g., exporter has a history of late electronic submission of com- 
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modity records or a record of non-submission of required export 
documentation); 

(3) The applicant has been indicted, convicted, or is currently under 
an investigation, wherein Customs has developed probable cause, for a 
felony involving any Customs law or any export law administered by 
another government agency; or 

(4) The applicant has made or caused to be made in the “Letter of In- 
tent,” a false or misleading statement or omission with respect to any 
material fact. 

(c) Notice of denial; appeal procedures. Applicants will be notified of 
approval or denial in writing by Census. (Applicants whose applica- 
tions are denied by other agencies must contact those agencies for their 
specific appeal procedures.) Applicants whose applications are denied 
by Customs will be provided with the specific reason(s) for non-selec- 
tion. Applicants may challenge Customs decision by following the ap- 
peal procedure provided at § 192.13(b). 


§ 192.13 Revocation of participants’ AES post-departure 
(Option 4) filing privileges; appeal procedures. 

(a) Reasons for revocation. Customs may revoke Option 4 privileges of 
participants for the following reasons: 

(1) The exporter has made or caused to be made in the “Letter of In- 
tent,” a false or misleading statement or omission with respect to any 
material fact; 

(2) The exporter submitting the “Letter of Intent” is indicted, con- 
victed, or is currently under an investigation, wherein Customs has de- 
veloped probable cause, for a felony involving any Customs law or any 
export law administered by another government agency; 

(3) The exporter fails to substantially comply with export regula- 
tions; or 

(4) Continued participation in AES as an Option 4 filer would pose a 
threat to national security, such that continued participation in Option 
4 should be terminated. 

(b) Notice of revocation; appeal procedures. When Customs has de- 
cided to revoke a participant’s Option 4 filing privileges, the participant 
will be notified in writing of the reason(s) for the decision. The partici- 
pant may challenge Customs decision by filing an appeal within thirty 
(30) calendar days of receipt of the notice of decision. Except as stated 
elsewhere in this paragraph, the revocation will become effective when 
the participant has either exhausted all appeal proceedings or thirty 
(30) calendar days after receipt of the notice of revocation if no appeal is 
filed. However, in cases of intentional violations of any Customs law on 
the part of the program participant or when required by the national 
security, revocations will become effective immediately upon notifica- 
tion. Appeals should be addressed to the Director, Outbound Programs, 
U.S. Customs, Ronald Reagan Building, 1300 Pennsylvania Ave, NW 
Room 5.4c, Washington D.C. 20229. Customs will issue a written deci- 
sion or notice of extension to the participant within thirty (30) calendar 
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days of receipt of the appeal. If a notice of extension is forwarded, the 
applicant will be provided with the reason(s) for extension of this time 
period and an expected date of decision. 

Participants who have had their Option 4 filing privileges revoked 
and applicants not selected to participate in Option 4 of AES may not 
reapply for this filing status for one year following written notification 
of rejection or revocation. 

RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: July 22, 1999. 
TrmoTuHy G. SKUD, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 28, 1999 (64 FR 40984)] 


(T.D. 99-58) 
CANCELLATIONS OF CUSTOMS BROKER LICENSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Brokers’ licenses cancellations. 


SUMMARY: I, the Commissioner of Customs, pursuant to section 
641(f) Tariff Act of 1930, as amended (19 U.S.C. 1641(f)) and section 
111.51(a) of the Customs Regulations (19 111.51(a)), hereby cancel the 
following Customs brokers’ licenses without prejudice. 
Port Individual License # 
Ogdensburg __ 7 _E W Myers & Co., Inc. nates 0729 
Dated: July 22, 1999. 
RAYMOND W. KELLY, 
Commissioner. 


[Published in the Federal Register, July 28, 1999 (64 FR 40932)] 





U.S. CUSTOMS SERVICE 
(T.D. 99-59) 


RETRACTION OF REVOCATIONS OF 
CUSTOMS BROKERS’ LICENSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Brokers’ licenses revocations retraction. 


SUMMARY: The following Customs brokers’ licenses were erroneously 
included on a list of revoked Customs brokers’ licenses published in the 
Federal Register. The licenses listed below are valid. 

Pi rt 1 I se # 
San Francisco Lawrence George Johnson , 09413 
Miami Lincoln Blackwood . ee Xe 11262 
New York Norman Isacoff . . Wes ah 04970 
Buffalo Cynthia Kavanaugh 10495 
Miami Cynthia Metcalf ...... beats a 09612 

Dated: July 22, 1999. 


RAYMOND W. KELLY, 
Commissioner. 


[Published in the Federal Register, July 28, 1999 (64 FR 40932)] 








U.S. Customs Service 


General Notices 


CHANGES REGARDING CUSTOMS USER FEES 
AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: On June 25, 1999, the Miscellaneous Trade and Technical 
Corrections Act of 1999 (the Act) was signed into law. The Act makes 
miscellaneous and technical changes to various trade laws, including 
19 U.S.C. 58c pertaining to Customs user fees. While these changes are 
self-effectuating, Customs is announcing in this notice, for the conve- 
nience of the importing public, several changes affecting Customs ad- 
ministration of user fees. Appropriate amendments to the Customs 
Regulations will be published in due course. 


EFFECTIVE DATE: The effective date for the statutory changes set 
forth in this document is July 25, 1999. 


FOR FURTHER INFORMATION CONTACT: Mr. Edward Matthews 
at (202) 927-0552. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Section 13031 of the Consolidated Omnibus Budget Reconciliation 
Act of 1985, codified at 19 U.S.C. 58c (section 58c), established user fees 
for certain inspectional services performed by the Customs Service. On 
June 25, 1999, the Miscellaneous Trade and Technical Corrections Act 
of 1999 (the Act) was signed into law (Pub. L. 106-36, 113 Stat. 127). 
The Act makes miscellaneous and technical changes to various trade 
laws, including 19 U.S.C. 58c. 

Subtitle B (entitled “Trade Provisions”) of Title II of the Act sets 
forth, in section 2418 (entitled “Customs User Fees”), several amend- 
ments to section 58c. These statutory amendments are self-effectuating 
and become effective before the Customs Regulations can be amended 
to reflect the changes. Regulatory amendments will be published as ap- 


propriate. In the meantime, Customs presents below those changes 
that affect the importing public. 


Past FEES 
Under 19 U.S.C. 58c(a), Customs is authorized to collect fees charged 
for certain Customs inspectional services. A schedule of such fees is set 


15 
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forth in paragraphs (1) through (10) of that section. Section 58c(a)(5) 
pertains to fees for passengers arriving in the United States aboard 
commercial vessels and commercial aircraft. The fees are collected from 
passengers by the companies involved in providing commercial vessel 
and aircraft travel and transportation and are remitted by such compa- 
nies to the Secretary of the Treasury (see 19 U.S.C. 58c(d)). 

Prior to enactment of the Act, section 58c(a)(5)(A) provided for a fee 
of $6.50 per passenger arriving in the United States aboard a commer- 
cial vessel or aircraft. The fee applied broadly to such passengers arriv- 
ing in the United States from any place outside the customs territory of 
the United States. However, these provisions were effective only for fis- 
cal years 1994 through 1997. Thus, after fiscal year 1997 (ending on 
September 30, 1997), the $6.50 fee was no longer in effect. 

Prior to enactment of the Act, section 58c(a)(5)(B), applicable to fis- 
cal year 1998 and each fiscal year following, provided for a fee of $5.00 
per passenger arriving in the United States aboard a commercial vessel 
or aircraft. This fee, however, applied to such passengers arriving from 
places outside the United States with the following limitation: the fee 
did not apply to such passengers arriving from the places set forth in 
section 58c(b)(1)(A)(i): Canada, Mexico, and the territories, posses- 
sions, and adjacent islands of the United States. (See section 
24.22(g)(2)(i)(B) of the Customs Regulations for the US. territories, 
possessions, and adjacent islands (19 CFR 24.22(g)(2)(i)(B)).) 

The effect of these provisions was to impose a fee of $6.50 on all vessel 
and aircraft passengers arriving in the United States through Septem- 
ber 30, 1997 (section 58c(a)(5)(A)), then to reduce that fee to $5.00 per 
such passenger for the following fiscal years, except for those passen- 
gers arriving from Canada, Mexico, or the United States territories, 
possessions, and adjacent islands (section 58c(a)(5)(B)). Thus, begin- 
ning with fiscal year 1998, there was no fee applicable under section 
58c(a)(5) for vessel and aircraft passengers arriving from Canada, Mex- 
ico, or the United States territories, possessions, and adjacent islands. 


NEW FEES 

Paragraph (b)(1) of section 2418 of the Act amends sections 
58c(a)(5)(A) and 58c(a)(5)(B) to modify this fee structure. The amend- 
ment accomplishes two things: (1) it maintains the $5.00 fee for passen- 
gers arriving in the United States aboard commercial vessels or aircraft 
from places outside the United States other than Canada, Mexico, and 
the United States territories, possessions, and adjacent islands; and 
(2) it imposes a fee of $1.75 per passenger arriving aboard commercial 
vessels (not commercial aircraft) from Canada, Mexico, and the United 
States territories, possessions, and adjacent islands. There is no fee un- 
der section 58c(a)(5) for passengers arriving aboard commercial air- 
craft from Canada, Mexico, or the United States territories, 
possessions, or adjacent islands. (The territories and possessions of the 
United States include American Samoa, Guam, the Northern Mariana 
Islands, Puerto Rico, and the U.S. Virgin Islands. The adjacent islands 
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of the United States include all of the islands in the Caribbean Sea, the 
Bahamas, Bermuda, St. Pierre, Miquelon, and the Turks and Caicos Is- 
lands.) 


PROCEDURES FOR PAYMENT OF FEES 

Though not among the amendments set forth in the Act, the proce- 
dures for making payment to Customs of the fees provided for in sec- 
tions 58c(a)(5)(A) and 58c(a)(5)(B) are here set forth for the benefit of 
affected parties. Under section 24.22(g)(3) of the Customs Regulations, 
it is the responsibility of the carriers, travel agents, tour wholesalers, or 
other parties issuing tickets or travel documents to collect the fee from 
all passengers who are subject to the fee (19 CFR 24.22(g)(3)). Under 
section 24.22(g)(4) of the Customs Regulations, these parties must 
make payment of the fees collected to Customs no later than 31 days af- 
ter the close of the calendar quarter in which the fees are collected (19 
CFR 24.22(g)(4)). Customs asks that remittances be made payable to 
the U.S. Customs Service and sent to: U.S. Customs Service, PO. Box 
198151, Atlanta, GA 30384. 

Also under section 24.22(g)(4), the quarterly remittance must be ac- 
companied by a statement that includes the following information: 
name, address, and taxpayer identification number of the party remit- 
ting the payment and the calendar quarter covered by the payment (19 
CFR 24.22(g)(4)). Customs asks that the following additional informa- 
tion be provided in the statement: total number of tickets for which fees 
were collected, total amount of fees collected and remitted, and a break- 
down of vessel fees collected and remitted under section 58c(a)(5)(A) 
(the $5.00 per passenger fee) and section 58c(a)(5)(B) (the $1.75 per 
passenger fee). This breakdown is requested to serve Customs need to 
separate and distinguish the amounts collected for these two fees. Af- 
fected parties are reminded of the record maintenance requirements of 
section 24.22(g)(6) (19 CFR 24.22(g)(6)). 


EXEMPTION FROM FEE 


Enactment of the $1.75 per passenger fee provision of 19 U.S.C. 
58c(a)(5)(B) (discussed in the section immediately above), applicable to 
commercial vessel passengers arriving in the United States from Cana- 
da, Mexico, or the United States territories, possessions or adjacent is- 
lands, necessitated an amendment to section 58c(b)(1)(A)(i). This latter 
section, prior to enactment of the Act (and since expiration of fiscal year 
1997 (see section 58c(b)(1)(C))), has prohibited application of a fee un- 
der section 58c(a) to passengers arriving in the United States from Can- 
ada, Mexico, or the United States territories, possessions, and adjacent 
islands, whether such journey originated in one of the named places or 
originated in the United States and was limited to the named places. 
This provision, if left unmodified, would be in direct conflict with the 
$1.75 fee provision of section 58c(a)(5)(B), as amended by the Act. 

In order to remove this conflict, paragraph (b)(2) of section 2418 of 
the Act simultaneously (with the amendment of subsection 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 46, AUGUST 11, 1999 


58c(a)(5)(B) in paragraph (b)(1) of the Act) amends section 58c(b)(1)(A) 
to exclude from the prohibition of paragraph (i) fees imposed under sec- 
tion 58c(a)(5)(B). Thus, section 58c(b)(1)(A)(i) now prohibits applica- 
tion of a fee to passengers arriving in the United States from Canada, 
Mexico, or the territories, possessions, or adjacent islands of the United 
States unless those passengers arrive in the United States aboard com- 
mercial vessels. 


CONFORMING AMENDMENTS TO BE MADE TO CUSTOMS REGULATIONS 

Appropriate regulatory amendments will be published in due course 
to reflect the changes necessitated by the above and other amendments 
to 19 U.S.C. 58c. As the above amendments to the statute are effective 30 
days after the date of enactment of the Act, which occurred on June 25, 
1999, the fees discussed in this document become effective on July 25, 
1999. 


Dated: July 21, 1999. 


WAYNE HAMILTON, 
Assistant Commissioner, 
Office of Finance. 
[Published in the Federal Register, July 27, 1999 (64 FR 40648)] 


ANNOUNCEMENT OF A GENERAL TEST REGARDING THE 
INTERNATIONAL TRADE PROTOTYPE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General Notice. 


SUMMARY: This notice announces Customs plan to conduct the next 
phase in a series of prototypes collectively called the International 
Trade Prototype (ITP). This notice invites public comments concern- 
ing any aspect of the planned prototypes; informs interested members 
of the public of the eligibility requirements for voluntary participation 
in the second phase of the first prototype, called International Trade 
Prototype 1.2 (ITP1.2); and outlines the development and evaluation 
methodology to be used in the test. 

This notice supersedes and replaces the Federal Register notice on 
the first phase of the first prototype, called International Trade Proto- 


type 1.1 (ITP1.1), published by the U.S. Customs Service on June 3, 
1998. 


DATES: ITP1.2 will commence after June 30, 1999, and will run for at 
least 6 months with evaluations of the prototype occurring periodically. 
Comments concerning any aspect of this phase must be received on or 
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before August 26, 1999. Operations under the procedures for ITP1.1 
will cease upon implementation of ITP1.2. 


ADDRESSES: Written comments regarding this notice and application 
information submitted to be considered for voluntary participation in 
ITP 1.2 should be addressed to the U.S. Customs Service, International 
Trade Prototype Team, Attn: Pamela McGuyer, 1300 Pennsylvania 
Avenue, NW,, Room 5.4-129, Washington, D.C. 20229. Note that all 
comments received by U.S. Customs will be part of the public record. 


FOR FURTHER INFORMATION CONTACT: For any prototype or 
participation questions, please contact Daniel Buchanan, U.S. Customs 
Service at (617) 565-6236, or Pamela McGuyer, U.S. Customs Service at 
(202) 927-0279, or Michael Coussins, United Kingdom, Her Majesty’s 
Custom and Excise at 011 44 171 865 4728 in London, England. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

The International Trade Prototype project has evolved from an in- 
ternational drive to streamline global trade. In both business and gov- 
ernment, around the world, processes are being automated and 
reengineered. Trade and information are moving faster and more effec- 
tively all the time. Many international companies share critical data 
with business and trading partners around the world, and they expect 
government to maintain the leadership position it has taken in develop- 
ing domestic electronic trade systems by moving into the global arena. 

The ITP concept has been under consideration by both the U.S. Cus- 
toms Service (USCS) and Her Majesty’s Custom and Excise (HMCE) 
since 1996. The nucleus of this program is an extension of ideas devel- 
oped in partnership with the trade community by various members of 
the Trans-Atlantic Team, which is primarily comprised of USCS and 
HMCE officers. The ITP concept also addresses issues raised by inter- 
national traders, the World Customs Organization (WCO), the United 
Nations Conference on Trade and Development (UNCTAD), G-7 and 
other international organizations. The concept is intended to simplify 
and standardize customs processes and procedures in order to facilitate 
trade while maintaining effective and efficient control. Information on 
the ITP contained in an announcement published in the Federal Regis- 
ter (63 FR 30288) on June 3, 1998, is superseded by this notice. 

In the United States Customs Service Annual Plan for Fiscal Year 
1998, USCS states a number of objectives associated with increased 
cooperation and support of international trade automation. The plan’s 
objectives include increased cooperation with other customs adminis- 
trations at the multilateral, regional, and bilateral levels. The plan fur- 
ther states that USCS will work to promote standardized customs 
processing through implementation of “Customs Guidelines” and es- 
tablishment of best practices. This is to be accomplished by working 
with the WCO and the international trade community to promote the 
development of international instruments to reduce customs procedur- 
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al barriers to trade and to secure greater standardization, transparen- 
cy, simplification, and automation worldwide. 

USCS and HMCE have agreed that ITP will be delivered in a series of 
prototypes. Each prototype will be evaluated against predetermined 
success criteria. USCS and HMCE have conducted ITP1.1 since June 
1998. USCS and HMCE have agreed that ITP1.1 operations will cease 
upon implementation of ITP1.2. Plans beyond ITP1.2 are also under 
consideration. Subsequent ITP prototypes will build on lessons learned 
in ITP1.2 and the need for enabling legislation will be evaluated. 

If a subsequent ITP phase is planned following evaluation of ITP1.2, 
operations under ITP1.2 may be continued until implementation of the 
next phase. Future phases, prototypes, or participant expansion of this 
prototype will be announced in a Federal Register notice. 

USCS will be testing ITP1.2 in accordance with section 101.9 of the 
Customs Regulations (19 CFR 101.9). By virtue of 19 CFR 101.9, USCS 
may impose requirements different than those specified in the Customs 
Regulations, but only to the extent that such different requirements do 


not affect the collection of revenue, public health, safety, or law enforce- 
ment. 


DESCRIPTION OF PROPOSED INTERNATIONAL TRADE PROTOTYPE 

The mission/vision of ITP is a standard customs regime that will fa- 
cilitate the movement of goods internationally. This regime will operate 
within an electronic environment in which there will be automated sys- 
tems using data that conform to internationally agreed upon standards. 
The amount of information supplied by business to customs will be 
minimized to the extent possible, consistent with the customs adminis- 
trations’ performance of their missions. 

The goal of the project is to allow trade participants to supply their 
information only once (seamless transaction, i.e., exports equals im- 
ports) and will be restricted to the information that is essential to allow 
customs to effect the processing and clearance of goods. 

More specifically, the mission/vision of the ITP is: “to deliver an auto- 
mated system that utilizes internationally-accepted standard message 
formats and codes, streamlines data transmission, simplifies and facili- 


tates global trade, and assists governments world-wide in enforcing 
their laws.” 


I. Goals, Principles and Scope of ITP1.2 


The following goals, principles, and scope support USCS and HMCE 
missions and strategic plans and have guided development of ITP 1.2. 


Goals and Principles 


e@ Customs Administration Cooperation. ITP will improve 
international trade practices that are best addressed through 
cooperative efforts between customs administrations, interna- 
tional traders, and international trade organizations. 
International Trade Transactions. This prototype will 
work toward the development of harmonized and simplified 
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messages and procedures, based upon business practices, for 
transactions that support import, export, and transportation 
without the need for redundant entry or transmission of data. 
Commercial and Enforcement Compliance Focus. Each 
country will continue to use its own targeting and compliance 
measurement approaches and procedures to ensure that the le- 
gal requirements of all participating countries are met. 
Account-Based Approach. Both countries will work with 
prototype accounts, primarily importers and exporters, to bet- 
ter understand their systems, procedures, and levels of com- 
pliance, with mutual assistance between designated Customs 
Account Managers. 
Automation and Information Sharing. Automation will 
allow the sharing of information to enable the collection and 
exchange of standardized information mutually agreed to by 
both governments in a secured electronic environment. 
Reduce the Burden on the Trade. This prototype will work 
toward streamlining government reporting requirements 
placed upon the trade community. 
Scope 
The scope of ITP1.2 will include: 
— air and sea cargo shipments; 
— cargo release and supporting information; 
— merchandise restrictions and limitations agreed between 
customs administrations; 
sharing of agreed standard data using various technologi- 
cal means accepted by both administrations; 
UN/EDIFACT message syntax between governments; 
Unique Consignment Reference Numbers (UCRN) to be 
used by USCS and HMCE in separate formats; 
atwo-step import process in which data provided to the ex- 
port customs administration is forwarded to the import 
customs administration and used, in conjunction with in- 
formation supplied by the importer, to effect import cargo 
release; 


acceptance of all participating traders being subject to 
compliance review; 
risk assessment, anti-smuggling, and commercial com- 
pliance checks continuing to be applied to goods being 
moved under these simplified procedures; and, 
development of agreed joint operational procedures to 
manage traders’ accounts. 

II. Development Methodology 


ITP 1.2 will be monitored by an Evaluation Task Force consisting of 
trade participants, the USCS Offices of Field Operations, Strategic 
Trade, Information and Technology, International Affairs, and other 
interested government agencies. This team will meet regularly 
throughout the prototype period in appropriate locations to set devel- 
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opment milestones, monitor progress, resolve issues and evaluate pro- 
gram effectiveness. The development effort will be coordinated with 
National Customs Automation Program (NCAP) prototype programs 
such as the NCAP Remote Location Filing, and Reconciliation Proto- 
types, and will be as consistent as possible with the overall direction of 
USCS development of the Automated Commercial Environment 

Potential participants should recognize that this is a prototype test of 
new processes. Data definitions, values and formats for electronic 
transmission of data will differ from those currently used in the Auto- 
mated Export System (AES) and the Automated Commercial System 
(ACS). It is also important to note that development efforts undertaken 
for ITP1.2 may not meet the requirements for programs as they are fi- 
nally implemented. 

The public is invited to comment on any aspect of the ITP test as de- 
scribed by this notice. Public comments received that concern the meth- 
odology of the test program or procedures will be reviewed by both 
USCS and HMCE. 


III. Description of Proposed ITP1.2 

ITP 1.2 will test an account-based declaration process that integrates 
preliminary export and preliminary import reporting. The number of 
U.S. participants will be limited. In order for a shipment to be eligible 
for processing under ITP1.2 procedures, both the exporter and the im- 
porter of the shipment must be ITP1.2 participants in their respective 


countries. ITP1.2 shipments must be exported from or entered at one of 
the following six U.S. ports: Baltimore, Chicago, Detroit, JFK, Newark, 
and San Francisco. Additional port selections may be considered upon 
request. For shipments processed under ITP 1.2 procedures, export no- 
tification and import cargo examination decisions will be based primar- 
ily on pre-established account/entry information, minimizing the 
transaction data that needs to be transmitted to customs authorities 
prior to release of cargo. Cargo examinations will be performed mostly 
on the basis of selectivity criteria and for random compliance measure- 
ment sampling. 

Information supplied by the trade participants concerning their ITP 
transactions will be shared between the USCS and HMCE customs 
administrations. The customs administrations will not further release 
this information unless specifically required or authorized by law. 

U.S. Exports 


While various automatic notifications and back-up procedures will 


also be supported, the basic declaration flow for U.S. exports in ITP1.2 
will be as follows: 


1. The exporter’s application, including any amendments, will be 
used to assess the suitability of proposed export shipments for 
ITP1.2 processing. 

Using an Internet web form provided by USCS, the exporter or 
an authorized agent will transmit a pre-departure export noti- 
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fication message to USCS for each ITP 1.2 shipment exported 
from the U.S. The data elements of the pre-departure export 
notification message are: 

Universal Consignment Reference Number (to identify 

transactions) 

Country of Export 

Country of Import 

Mode of Transportation 

Port of Loading 

Shipping Reference (identification of Bill of Loading or 

Air Waybill) 
- Shipping Quantity 
— Exporter 
- Importer 
ITP1.2 shipments exported from the U.S. will be subject to 
physical inspections and compliance reviews by various feder- 
al agencies. 
USCS will forward the data from the pre-departure export no- 
tification message to HMCE. Applicants should note that par- 
ticipants must agree to the transmission of these data between 
governments. 
HMCE will use the forwarded data from the pre-departure ex- 
port notification message to effect operational release of the 
cargo upon importation into the United Kingdom (U.K.) 
All U.S. export reporting requirements for ITP1.2 shipments 
must be satisfied through existing export reporting procedures 
and systems. 


U.S. Imports 

While various automatic notifications, override, and back-up proce- 
dures will also be supported, the basic declaration flow for U.S. imports 
in ITP1.2 will be as follows. Note that data transmitted by participants 
to USCS with regard to imports into the US. will not routinely be for- 
warded to HMCE. 


a 


The importer’s application, including any amendments, will 
serve as a pre-filed entry for each ITP1.2 shipment. USCS will 
assign an ITP Authorization Code to each participant who im- 
ports into the U.S. A participating importer or an authorized 
broker will provide USCS with timely and accurate notifica- 
tion of any proposed changes to the original application, e.g., 
changes in a participant’s ITP1.2 business partners and mer- 
chandise imported under the prototype. 

The U.K. exporter or an authorized agent will transmit a pre- 
departure export notification message to HMCE for each 
ITP1.2 shipment exported from the U.K. This will consist of 
the same data elements as the U.S. pre-departure export notifi- 
cation message which are listed under item 2 of the ITP 1.2 ex- 
port process, above. U.K. filers of pre-departure export 
notifications will transmit the U.S. importer’s ITP Authoriza- 
tion Code to identify the importer. 
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Upon departure of the exporting conveyance, HMCE will for- 
ward the data from the pre-departure export notification mes- 
sage to USCS. 
The USCS ITP 1.2 system will assign, based upon — import- 
er’s request as provided in the application, an entry filer and 
entry number to each shipment. The entry filer, i.e., the im- 
porter or a licensed customs broker designated by the importer 
for ITP1.2 shipments, will be assigned to and responsible for 
the entry. The entry number will be assigned from the range of 
entry numbers provided in advance by each designated entry 
filer for that purpose. 
The USCS ITP1.2 system will determine whether a physical 
examination of cargo will be performed for the shipment. An 
initial system determination that no physical examination of 
cargo will occur is subject to subsequent override by USCS. 
If no physical examination of cargo is required, a record of the 
shipment is found in the USCS Automated Manifest System 
(AMS), and the ITP 1.2 participant has indicated that it will en- 
ter ITP1.2 imports at the port of unloading reported for the 
shipment in AMS, the cargo will be released without additional 
data or documentation. Both the entry filer (through the USCS 
ITP1.2 system) and the carrier (through AMS) will receive au- 
tomated cargo release notifications. The port of entry will be 
the port of unloading reported for the shipment in AMS. 
If no physical examination of cargo is required, but no record of 
the shipment is found in the USCS Automated Manifest Sys- 
tem (AMS), or the ITP1.2 participant has not indicated that it 
will enter ITP1.2 importations at the port of unloading re- 
ported for the shipment in AMS, the USCS ITP 1.2 system will 
generate an e-mail message to the entry filer requesting sup- 
plemental shipment information. Using an Internet web form 
provided by USCS, the importer or broker must transmit the 
oe data elements to USCS: 

Port of Unloading 

Port of Entry 

Estimated Date/Time of Arrival at Port of Entry 

Shipping Reference (if correct data is not provided in U.K. 

exporter’s pre-departure export notification) 
- Shipping Quantity (if correct data is not provided in U.K. 

exporter’s pre-departure export notification) 
If the Port of Unloading is different from the Port of Entry, 
movement of the cargo between ports must be accomplished 
under existing in-bond procedures. 


Ifa physical examination of cargo is required, the USCSITP1.2 
system will generate an e-mail message to the entry filer re- 
questing cargo exam data. Using either an Internet web form 
provided by USCS or an EDIFACT CUSDEC message, the 
entry filer must transmit the required data to USCS. Cargo 
exam data will include partial entry and commercial data, pro- 
vided to the detailed line item level. Cargo will not be examined 
until these data are received by Customs. 
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The date of entry will be the latter of the date the merchandise 
arrives in the port where entry is made or the date the mer- 
chandise is released by U.S. Customs into the commerce of the 
United States. The release will obligate the continuous bond 
identified in the prototype application of the importer whose 
ITP Authorization Code is present in the pre-departure export 
notification data forwarded to USCS by HMCE. 

. Within 10 working days after the date of entry, U.S. entry sum- 
mary reporting and payment requirements for ITP1.2 ship- 
ments must be satisfied through existing import reporting and 
payment procedures and systems. 


IV. Remote Location Filing 


Remote location filing allows U.S. Customs brokers to electronically 
file data for the entry of merchandise with USCS from any location in 
the United States. This feature of remote location filing will be sup- 
ported in ITP1.2. A US. ITP participant or their customs broker who 
electronically transmits supplemental shipment information or cargo 
exam data for an ITP1.2 import shipment from a location other than 
the port where entry is made must meet the criteria for remote filing 
established in 19 U.S.C. 1414. 

The designation of alternative locations for cargo examination will 
not be supported in ITP 1.2. All cargo examinations will be conducted at 
the port where the cargo is entered, or at another location chosen by 


USCS. 


V. Eligibility Requirements 


Customs will select a limited number of participants for ITP1.2. In 
order to be eligible for participation in ITP1.2, a company operating in 
the United States must: 


1. be participating or approved for participation in the Importer 
Compliance Monitoring Program (see 63 FR 20442; April 24, 
1998) or be scheduled for, be participating in, or, in the applica- 
tion, agree to undergo, and cooperate fully with, a Customs 
Compliance Assessment. At the time the application is filed, ifa 
Customs Compliance Assessment or other type of Customs au- 
dit is in progress, the importer must be fully cooperating and 
providing timely and accurate information and the resources 
necessary for USCS to conduct the Compliance Assessment or 
audit. If the importer is subject to a compliance improvement 
plan, the importer must be abiding by the terms and conditions 
of the plan; 


export merchandise from the U.S. for importation into the U.K. 
and/or import into the U.S. merchandise exported from the 
U.K. Note that in order for a shipment to be eligible for process- 
ing under ITP1.2 procedures, both the exporter and the im- 
porter of the shipment must be ITP1.2 participants in their 
respective countries. It is therefore important that potential 
U.S. participants coordinate their participation with that of 
their U.K. trading partners; 
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for participants who wish to include U.S. export shipments in 
ITP 1.2, provide or arrange for provision of timely and accurate 
electronic transmission to USCS of pre-departure export noti- 
fication data for all included U.S. export shipments. If a partici- 
pant does not transmit electronic data for a particular export 
shipment, USCS may exclude that shipment from ITP 1.2 proc- 
essing; and 

for participants who wish to include U.S. import shipments in 
ITP1.2, commit in the application to file or maintain a continu- 
ous bond with sufficient liability coverage that will be obli- 
gated upon release of each ITP1.2 shipment. 


Applications will be accepted from all volunteers; however, priority 
consideration will be given to: 


ITP 1.1 participants; 
companies within the top 463 U.S. importers ranked by entered 
value (the top 463 represent approximately 50 percent of all 
imports by value); 
companies within the top 250 U.S. importers within any of the 
USCS Primary Focus Industry (PFI) categories, which are: 
a. Agriculture 
b. Automotive 
c. Communications—Telecommunications, Advanced Dis- 
plays, Board Level Products 
Critical Components—Bearings, Fasteners 
Footwear 
Production Equipment 
Steel 
Textiles—Textile Products, Wearing Apparel; 


companies that do not represent an unacceptable compliance 
risk; and 

companies that indicate they plan to maintain an average of at 
least 10 entries per month throughout the prototype period. 


VI. Application 

Importers and exporters who wish to participate in ITP1.2 must sub- 
mit a written application within 30 days of this notice including the fol- 
lowing information: 


hs 


2 


3. 


Participant name, address and designated contact person. 

An e-mail address to be used by the USCS ITP1.2 system for au- 

tomatic routing of ITP1.2 status notification messages. 

For all exported cargo proposed for inclusion in the ITP1.2 

test: 

— Names and addresses of all U.K. importers; 

- For each U.K. importer, a listing of all the six-digit HTS 
— in which the commodities to be exported are clas- 
sifie 


Detailed explanation of any licenses or permits required 
for export of the listed commodities; 
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Lists of all air and ocean freight carriers to be used; 

For each carrier, a listing of the trade routes (U.S. ports of 
loading and U.K. ports of unloading) for which the carrier 
will be used; and 

An estimate for the total number of export shipments per 
month the participant expects to include in the ITP1.2 test 
for each trade route. 

For participants who wish to include U.S. export shipments in 

ITP1.2: the names and addresses of any agents who will pro- 

vide ITP1.2 export data. 

For all imported cargo proposed for inclusion in the ITP1.2 

test: 

— Names and addresses of all U.K. exporters; 

- Foreach U.K. exporter, a listing of all the 6-digit HTS num- 
bers in which the commodities to be imported are classi- 
fied; 

Lists of all air and ocean freight carriers to be used; 

For each carrier, a listing of the trade routes (U.K. ports of 
loading and U.S. ports of unloading) for which the carrier 
will be used; and, 

An estimate of the total number of import shipments per 
month the participant expects to include in the ITP1.2 test 
for each trade route. 


For participants who wish to include U.S. import shipments in 
ITP 1.2: a designated single import entry filer, i.e., the importer 
itself or a licensed customs broker, to file required import data 
for all ITP1.2 imports at U.S. ports of entry. Each entry filer 
designated by one or more participant importers must provide 
USCS with a range of entry numbers to be reserved for assign- 
ment by USCS to ITP1.2 shipments. Entry filers may not as- 
sign these numbers to non-ITP transactions. 

For participants who wish to include U.S. import shipments in 
ITP1.2: the surety company and surety code and the number of 
the continuous surety bond that will cover all cargo processed 
under ITP1.2 procedures. 

For applicants not participating in or approved for participa- 
tion in the Importer Compliance Monitoring Program or not 
already scheduled for or participating in a Customs Com- 
pliance Assessment, a statement in which the applicant com- 
mits to undergo and cooperate fully with a Customs 
Compliance Assessment. 

It is required that the following consent form be executed and 
filed with USCS: 


Authorization to Provide ITP Data to UK Customs 
I, , holding the position of 
at 
(name of company) 
being duly authorized to represent and bind said company, 
hereby authorize the United States Customs Service to pro- 
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vide Her Majesty’s Custom and Excise of the United Kingdom 
all the information contained in our application for participa- 
tion in the International Trade Prototype and the following 
export data related to shipments from the United States to the 
United Kingdom made pursuant to the International Trade 
Prototype: 

a. Universal Consignment Reference Number 

b. Country of Export 

c. Mode of Transportation 

d. Port of loading 

e. Shipping reference (identification of bill of loading or 

air waybill) 

f. Shipping quantity 

g. Exporter 

h. Importer 
oad ___ unconditionally releases the 

(name of company) 

United States Customs Service and its employees from any 
and all liability, and waives any and all legal action, claims and 
causes of action related to or concerning the release of the 
afore-listed data to Her Majesty’s Custom and Excise for ship- 
ments made pursuant to the International Trade Prototype. 


Signature Date ri 


ITP1.1 participants who wish to continue their participation must re- 
apply. These applications must contain all of the elements listed above, 
except that for items 3 and 4 they need provide only changes to the infor- 
mation provided in their applications for ITP1.1. 

USCS will make import admissibility determinations on ITP1.2 
shipments imported into the U.S. based on any cargo examinations and 
the information supplied with the application, which shall serve as a 
pre-filed entry for ITP1.2 purposes. Applications may be referred to 
HMCE and other government agencies for review. All ITP1.2 appli- 
cants will be notified in writing of their acceptance or rejection. USCS 
will assign an ITP Authorization Code to each accepted participant 
whose application indicates intent to include imports into the U.S. in 
the ITP 1.2 test. USCS and HMCE will schedule meetings with each new 
participant to review the current prototype requirements, data ele- 
ments, technologies, and evaluation criteria. 

If an applicant is denied participation, the notification letter will in- 
clude the reasons for that denial. The applicant may appeal such deci- 
sion in writing within 15 days to the Director, Trade Programs. 
Applicants who are denied participation in ITP1.2 may re-apply if 
USCS subsequently opens participation to additional participants. 
USCS will publish a notice in the Federal Register if an expansion of 
participation is planned. 





U.S. CUSTOMS SERVICE 29 


Applicants should note that participation is not confidential, and 
that lists of participants will be made available to the public. Addition- 
ally, all comments provided to U.S. Customs will be part of the public 
record. 


VII. General Requirements and Restrictions 

For ITP1.2, the following restrictions will be placed upon partici- 
pants. Participants who export ITP1.2 shipments from the United 
States: 


A. must export merchandise identified in the application as being 
from their typical commodities in their established lines of 
business to pre-identified U.K. importers; 
must export only the merchandise identified in the application 
as being within a range of pre-identified commodities (classi- 
fied at the six-digit HTS level); 
must export merchandise using carriers pre-identified in the 
application; 
must export merchandise from a port selected by USCS for in- 
clusion in the ITP 1.2 test; 
must not include export shipments of used vehicles or of DEA 
essential and precursor chemicals for the manufacture of nar- 
cotics, shipments subject to State Department licensing or 
shipments destined to an embargoed nation; 
must not export any merchandise subject to export prohibi- 
tions or restrictions; 


must not export ITP1.2 merchandise under a transportation 
and exportation (T&E) entry; 
H. must ensure that ineligible merchandise is not included in 


ITP1.2 shipments. Customs will exclude ineligible shipments 
from ITP1.2 processing. 


Participants who import ITP1.2 shipments into the United States: 


A. must enter merchandise identified in the application as being 
from their typical commodities in their established lines of 
business from pre-identified U.K. exporters; 

B. must enter only the merchandise identified in the application 
as being within a range of pre-identified commodities (classi- 
fied at the six-digit HTS level); 
must enter merchandise transported by carriers pre-identified 
in the application; 
must enter merchandise for release into the commerce under a 
consumption entry, e.g., may not enter ITP1.2 merchandise 
into a warehouse or Foreign Trade Zone; 
must enter merchandise at a port selected by USCS for inclu- 
sion in the ITP1.2 test; 
must not enter merchandise in ITP1.2 if it is subject to anti- 
dumping or countervailing duty, absolute or tariff rate quota, 
visa requirements, or pre-release reporting requirements im- 
posed by other federal agencies; 
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must not import restricted or prohibited merchandise in proto- 
type shipments; and, 

must ensure that ineligible merchandise is not included in 
ITP1.2 shipments. Customs will exclude ineligible shipments 
from ITP1.2 processing. 


VIII. Maintenance of Account Information 


lhroughout the prototype period, participants must provide USCS 
with advance notification of any proposed changes to the information 
provided in the application. This notification must be provided to USCS 
at least 7 days before the effective date of a proposed change and will be 
considered a proposed amendment to the application. By notification of 
the participant, USCS may reject such an amendment or prohibit the 
participant’s use of a particular carrier, U.K. importer or exporter, or 
the export or import of particular merchandise under this prototype. If 
USCS does not reject the proposed amendment within 7 days of the pro- 
posed amendment, it is accepted. 


IX. Technical Requirements 


ITP1.2 participants are required, at a minimum, to have the follow- 
ing hardware and software: 


A. Pentium series PC with Windows 95, 98, or NT 4.0 operating 
system and an available serial port; 

B. 28.8 Kbps or better modem; 

C. Microsoft Internet Explorer 4.01 or higher (but not IE 5.0); 

D. established account with an Internet service provider; and, 

E. Internet e-mail service and a valid e-mail address. 


ITP 1.2 will not support Netscape or Internet Explorer 5.0 Web brow- 
sers. Treasury Department and USCS automated information security 
requirements mandate the use of Data Encryption Standard III (DES 
III) for Internet security. For ITP 1.2, this will be accomplished using 
smart cards and serial readers. USCS will provide ITP1.2 participants 
with this equipment and supporting software. Up to three readers will 
be distributed to each ITP 1.2 participant company. Although each user 
must have his/her own smart card and personal identification number, 
multiple users may access one reader. Smart cards will be initialized by 
USCS and sent to users in a separate package from the readers and soft- 
ware. 

Users are encouraged to access ITP1.2 via the ITP Web site. Limited 
EDI support will be offered only for submission of cargo exam data and 
return of import release notification messages. 


X. Misconduct Under Prototype 


All participants in ITP 1.2 are required to abide by the terms and con- 
ditions of this notice. 
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A participant may be suspended from the prototype, subject to liqui- 
dated damages, penalties, and/or other administrative sanctions, and 
or prevented from participation in future prototypes if the participant: 


@ fails to cooperate fully in a Compliance Assessment or audit; 

e@ fails to provide timely and accurate data and adequate re- 
sources in support of a Customs Compliance Assessment or au- 
dit; 
fails to comply fully with the terms of a Compliance Improve- 
ment plan; 
exports or attempts to export goods to U.K. importers or con- 
veyed by carriers not approved by USCS; 
exports or attempts to export goods classified in commodity 
ranges not approved by USCS; 
exports or attempts to export or submit data relating to prohib- 
ited or restricted merchandise or other non-eligible merchan- 
dise; 
enters or attempts to enter goods from U.K. exporters or con- 
veyed by carriers not approved by USCS; 
enters or attempts to enter goods classified in commodity 
ranges not approved by USCS; 
files non-consumption import entries; 
enters or attempts to enter or submit data relating to prohib- 
ited or restricted merchandise, merchandise subject to abso- 
lute or tariff rate quota or antidumping or countervailing 
duties, or other non-eligible merchandise; 
fails to maintain sufficient continuous bond coverage; 
files erroneous or untimely data; 
makes late or inadequate payments; 
fails to supply USCS with requested invoice data; 
fails to maintain a sufficient level of compliance; 
fails to exercise reasonable care in the execution of participant 
obligations; or, 


fails to follow the procedures, terms, and conditions outlined 
herein, and applicable laws and regulations. 


USCS has the discretion to suspend a prototype participant based on 
the determination that an unacceptable compliance risk exists. This 
suspension may be invoked at any time after acceptance in the proto- 
type. 

Any decision proposing suspension of a participant may be appealed 
in writing to the Director, Trade Programs, within 15 days of the deci- 
sion date. Such proposed suspension will apprise the participant of the 
facts or conduct warranting suspension. Should the participant appeal 
the notice of proposed suspension, the participant should address the 
facts or conduct charges contained in the notice and state how he does or 
will achieve compliance. However, in the case of willfulness or where 
public health interests or safety are concerned, the suspension may be 
effective immediately. 
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XI. Regulatory Provisions Suspended 

Certain provisions of Parts 24, 111, 113, 141, 142, 143, and 159 of the 
Customs Regulations (19 CFR Parts 24, 111, 118, 141, 142, 148, and 
159) will be suspended during ITP1.2. Absent any specified alternate 
procedure, the current regulations apply. 

XII. Prototype Evaluation 

Once the participants are selected for ITP1.2, both the domestic 
Evaluation Task Force and the international Joint Evaluation Team 
will, during the initial 6 months of the test period, evaluate the effec- 
tiveness of the automation involved. Subsequent reviews will addition- 
ally consist of evaluating the data received from the participants, along 
with the internal and external process operations of ITP1.2. The inten- 
tion of the evaluations is to enhance operational procedures and to de- 
velop the detailed data requirements that are needed for ITP 

Note that the fact of participation in ITP1.2 is not confidential in- 
formation. Lists of participants, comments provided to U.S. Customs, 
and evaluation results may be made available to the public by means of 
the Customs Electronic Bulletin Board and the Customs Administra- 
tive Message System, and upon written request. The G—7 countries will 
participate in evaluation development and review. We stress that all in- 
terested parties are invited to comment on the design, conduct, and 
evaluation of ITP at any time during prototype. 

Upon conclusion of the prototype, the final results will be published 
in the Federal Register and the CUSTOMS BULLETIN as required by sec- 
tion 101.9(b) of the Customs Regulations and will be reported to Con- 
gress. 


Dated: July 21, 1999. 


RAYMOND W. KELLY, 
Commissioner of Customs. 
{Published in the Federal Register, July 27, 1999 (64 FR 40643)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 28, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF INDUSTRIAL WELDING ROBOTS 
IMPORTED WITHOUT WELDING HEADS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and revoca- 


tion of treatment relating to tariff classification of industrial welding 
robots imported without welding heads. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling relating to the classifica- 
tion under the Harmonized Tariff Schedule of the United States 
(HTSUS), of industrial welding robots imported without welding 
heads, and to revoke any treatment Customs has previously accorded to 
substantially identical transactions. Customs invites comments on the 
correctness of the proposed action. 


DATE: Comments must be received on or before September 10, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to modify a ruling relating to 
the tariff classification of industrial welding robots. Although in this 
notice Customs is specifically referring to one ruling, NY C80699, this 
notice covers any rulings on this merchandise which may exist but have 
not been specifically identified. Customs has undertaken reasonable ef- 
forts to search existing data bases for rulings in addition to the one iden- 
tified. No further rulings have been identified. Any party who has 
received an interpretative ruling or decision (i.e., ruling letter, internal 
advice memorandum or decision, or protest review decision) on the 
merchandise subject to this notice, should advise Customs during this 
notice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 
1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Cus- 
toms intends to revoke any treatment previously accorded by Customs 
to substantially identical transactions. This treatment may, among oth- 
er reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the HTSUS. Any person involved in 
substantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or his 
agents for importations of merchandise subsequent to this notice. 
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In NY C80699, dated November 7, 1997, certain industrial spot weld- 
ing robots, among other robots, imported without welding heads, were 
held to be classifiable in subheading 8515.21.00, HTSUS, as electric re- 
sistance welding machines. This ruling was based on Customs informa- 
tion that such robots with lifting capacities or payloads of 100 kg. or 
more belong to a class or kind principally used for welding. NY C80699 
is set forth as “Attachment A” to this document. 

It is now Customs position that these industrial welding robots, im- 
ported without welding heads, are classifiable in subheading 
8479.50.00, HTSUS, as machines and mechanical appliances having in- 
dividual functions, not specified or included elsewhere in [Chapter 84]. 
Pursuant to 19 U.S.C. 1625(c)(1)), Customs intends to revoke NY 
C80699 and any other ruling not specifically identified to reflect the 
proper classification of these robots pursuant to the analysis in HQ 
962945, which is set forth as “Attachment B” to this document. Addi- 
tionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke 
any treatment it previously accorded to substantially identical transac- 
tions. Before taking this action, we will give consideration to any writ- 
ten comments timely received. 


Dated: July 21, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, November 7, 1997. 
CLA-2-84:RR:NC:1:104 C80699 
Category: Classification 


Tariff No. 8515.21.0000 and 8479.50.0000 
Mr. LAWRENCE R. PILON 


HopEs & PILON 
33 North Dearborn Street, Suite 2204 
Chicago, IL 60602-3109 


Re: The tariff classification of robots from Germany. 


DEAR Mk. PILON: 
In your letter dated October 13, 1997 on behalf of Genesis Systems Group of Davenport, 
Iowa you requested a tariff classification ruling. 


You describe the robots as industrial welding robots manufactured by KUKA Roboter 
GmbH. They include: 


MIG Welding Robot Models KR6/1, KR15/1, KR30/1 and KR 30L15/1. 

Spot Welding Robots Models KR125/1, KR125L90/1, KR 125L100/1, KR150/1, 
KR150L120/1, KR150L150/1 and KR200/1. 

As confirmed in your followup letter of October 27, 1997, the spot welding robots are re- 
sistance welders. The MIG (Metal Inert Gas) welders are for arc welding. The welding 
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heads for these robots will be attached by Genesis Systems after importation. They will be 
imported without the welding heads themselves but are otherwise said to be dedicated to 
welding applications 

Although the literature submitted does not identify any feature which dedicates the ro- 
bot to any welding process, this office has information that robots with a payload of 100 kg 
or more are of a class or kind principally used for welding. All of the robots identified as 
MIG welders have payloads less than 100 kg as well as Model KR125L90/1 identified as a 
spot welder. In addition, this office has different literature on file for the same models at 
issue here indicating that applications for these robots include coating, pressure joining, 
riveting, plasma cutting, waterjet cutting, deburring, polishing, grinding, assembly, ma- 
chine loading, filling, palletizing, handling, order picking, packing, measuring and inspect- 
ing in addition to welding. There is no evidence that any one of these applications 
represents the principal use. 

pplicable subheading for Models KR125/1, KR125L100/1, KR150L120/1, KR150/1, 
KR150L120/1, KR150L150/1 and KR200/1 will be 8515.21.0000, Harmonized TariffSched- 
ule of the United States (HTS), which provides for machines and apparatus for resistance 
welding of metal. The rate of duty will be 0.8 percent 

The applicable subheading for Models KR6/1, KR15/1, KR30/1, KR30L15/1 and 
KR125L90/1 will be 8479.50.0000, HTS, which provides for machines and mechanical ap- 
pliances having individual functions, not specified or included elsewhere in this chapter; 
industrial robots, not elsewhere specified or included. The rate of duty will be 3 percent 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Robert Losche at 212-466-5670. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B} 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 962945 JAS 
Category: Classification 
Tariff No. 8479.50.00 and 8537.10.90 
LAWRENCE R. PILON, Esq 
HopEs & PILON 
33 North Dearborn Street, Suite 2204 
Chicago, IL 60602-3109 


Re: NYC80699 Modified; Industrial Welding Robots Without Welding Heads; HQ 962105. 


DEAR PILON 

In NY C80699, dated November 7, 1997, which the Director of Customs National Com- 
modity Specialist Division, New York, issued to you on behalf of Genesis Systems Group, 
certain industrial welding robots, products of Germany, were found to be classifiable in 
subheading 8515.21.00, Harmonized TariffSchedule of the United States (HTSUS), as ma- 
chines and apparatus for the resistance welding of metal. We have reconsidered the classifi- 
cation of these robot models and believe that it is incorrect. The metal inert gas (MIG) 
welding robot models KR6/1, KR15/1, KR30/1 and KR30L15/1, as well as the industrial 
spot welder model KR125L90/1, also the subject of NY C80699, are not in issue here. 


Facts: 


The industrial robot models in issue here were identified in NY C80699 as the KR125/1, 
KR125L100/1, KR150/1, KR150L120/1, KR150L150/1 and KR200/1. Theindustrial robots 
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each consist of an articulated structure, similar to an arm, on a base with drilled bolt holes 
for attachment to a fixed surface. Each is imported with a KRC 1 controller, which is a de- 
vice that utilizes preprogrammed software containing specific operating instructions for 
the robot’s tooling. Each controller is stand-alone and floor mounted and is connected to its 
robot by power cables and signal connectors. The six robot models in issue have lifting ca- 
pacities or load ratings of 100 kilograms or more. The other robot models in NY C80699 
were said to have load ratings of less than 100 kilograms. All of the robots were imported 
without welding heads. These will be added after importation. Although information avail- 
able to Customs at the time indicated that all of the robots were capable of use in handling, 
assembling, spraying, deburring and glueing/sealing applications, among others, the six 
robot models listed above were classified in subheading 8515.21.00, HTSUS, because their 
load ratings indicated they belonged toaclass or kind of machines principally used for weld- 
ing. 
The provisions under consideration are as follows: 
8479 Machines and mechanical appliances having individual functions, not 
specified or included elsewhere in [chapter 84] * * *: 
8479.50.00 Industrial robots, not elsehwere specified or included 
* * * * * * « 


* * * 


8515 Electric * welding machines and apparatus, whether or not capable 
of cutting * * *: 
Machines and apparatus for resistance welding of metal: 
8515.21.00 Fully or partly automatic 


« * * * * * * 


8537 Boards, panels, consoles, desks, cabinets and other bases * * * for elec- 
tric control or the distribution of electricity * * *: 

8537.10 For a voltage not exceeding 1,000 V: 

8537.10.90 Other 


Issue: 


Whether industrial robots imported with stand-alone controllers, but without welding 
heads, are classifiable as welding machines of heading 8515. 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. GRI 3(b) states, in part, that composite goods 
made up of different components shall be classified as if consisting of the component which 
gives them their essential character. 

Section XVI, Note 4, HTSUS, states that machines, (including a combination of ma- 
chines) consisting of individual components (whether separate or interconnected by pip- 
ing, by transmission devices, by electric cables or by other devices), are intended to 
contribute together to a clearly defined function covered by a heading in Chapter 84 or in 
Chapter 85, the whole is classified in the heading appropriate to that function. Chapter 85, 
Note 6, HTSUS, states that records, tapes and other media of heading 8523 or 8524 remain 
classified in those headings, whether or not they are entered with the apparatus for which 
they are intended. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. Though not dispositive, 
the ENs provide acommentary on the scope ofeach heading of the Harmonized System and 
Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. Reg. 35127, 
35128 (Aug. 23, 1989). 

An industrial robot imported with its controller, together with appropriate end-of-arm 
tooling that dedicates the robot to a particular service application, would qualify as a func- 
tional unit under Section XVI, Note 4, HTSUS. The exception, of course, is that no func- 
tional units are classifiable in heading 8479, as that heading does not specify any particular 
function. The industrial robots in issue here lack end-of-arm tooling (i.e., welding heads). 
Note 4 requires that the individual components necessary to the functional unit be im- 
ported together. There is no legal authority that provides for incomplete or unfinished 
functional units. See HQ 087077, dated March 27, 1991, HQ 957150, dated January 30, 
1995, HQ 960632, dated October 27, 1997, and related cases. This position was recently 





388 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 46, AUGUST 11, 1999 


affirmed in HQ 962105, dated April 22, 1999, with respect to industrial robots substantial- 
ly similar to the ones here. 

We considered the possibility that the industrial robots, as described, might qualify as 
composite goods under GRI 3(b), HTSUS. Relative ENs under (IX) on p. 4 state in part that 
composite goods may include those with separable components, provided the components 
are adapted one to the other and are mutually complementary and that together they form 
a whole which would not normally be offered for sale separately. We are informed that in- 
dustrial robots and process controllers are often bought and sold, and imported separately. 
The available evidence does not support a conclusion that industrial robots without end-of- 
arm tooling and their controllers, imported together, qualify as composite goods for tariff 
purposes. For this reason, the components must be separately classified. 

Relevant ENs under (3) on p. 1506 include within heading 8537 apparatus using a pro- 
grammable memory for the storage of instructions for implementing specific functions 
such as logic, sequencing, timing, counting and arithmetic, to control through digital or 
analog input/output modules, various types of machines. The KRC 1 controllers conform to 
this description. The ENs, at pp. 1422-1424, include within heading 8479 machines that 
have individual functions and which are not excluded by an applicable legal note or are 
more specifically provided for elsewhere in the HTSUS. Mechanical devices have an indi- 
vidual function even if they must be incorporated into a more complex entity, provided this 
function is distinct from that which is performed by the entity in which it is incorporated. A 
robot must be connected to its controller or haveacontroller incorporated into it in order to 
operate, but the specific mechanical function a robot performs is distinct from the function 
performed by the controller. The robots in issue have individual functions for purposes of 
heading 8479, and are not more specifically described in any other heading of the HTSUS. 
Further, the ENs include within heading 8479 industrial robots for multiple uses, those 
capable of performing a variety of functions simply by using different tools. However, the 
heading excludes industrial robots designed to perform a specific function; these are classi- 
fied in the heading covering their function. The issue, then, is whether under GRI 2(a), 
HTSUS, an industrial robot without a welding head—an incomplete or unfinished ar- 
ticle—has the essential character of a complete or finished welding machine or apparatus 
of heading 8515. The nature of acomponent, its bulk, quantity, weight or value, or the role 
of acomponent in relation to the use of the good are among the factors Customs regards as 
relevant in essential character determinations. The file lacks cost or value information on 
the robot and welding head. There is some indication, however, that industrial robots with 
load ratings of 100 kilograms or more, but without welding heads, may be principally de- 
signed and used for welding applications. But, other robots designed for material handling 
applications, for example, may have similar load ratings. Load rating alone, therefore, is 
inconclusive as to a robot’s essential character. In our opinion, it is the welding head which 
does the actual work and which establishes the identity of the robot as what it is, awelding 
robot. It is the welding head, therefore, that imparts the essential character to a complete 
or finished welding machine or apparatus. The industrial robots in issue, imported without 
welding heads, do not have the essential character of welding machines or apparatus of 
heading 8515. They are provided for in heading 8479. 

Holding 

Under GRI 1, industrial robot models KR125/1, KR125L100/1, KR150/1, KR150L120/1, 
KR150L150/1, and KR200/1, each consisting of a robot without welding head, but with a 
KRC 1 controller, are separately classifiable, in subheading 8479.50.00, HTSUS, as indus- 
trial robots not elsewhere specified or included, and in subheading 8537.10.90, HTSUS, as 
other bases for electric control or the distribution of electricity, respectively. In all cases, 
the preprogrammed software the KRC 1 controllers utilize is classified in appropriate sub- 
headings of heading 8524, as required by Chapter 85, Note 6, HTSUS. 

NY C80699, dated November 7, 1997, is modified accordingly. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT CONCERNING TARIFF CLASSIFICATION OF 
TEXTILE BAG 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment of certain textile bags. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke a ruling letter pertaining to the 
tariff classification of certain textile bags and any treatment previously 
accorded by Customs to substantially identical transactions. Com- 
ments are invited concerning the correctness of the intended action. 


DATE: Comments must be received on or before September 10, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Marjorie Cole, Special 
Classification and Marking Branch, (202) 927-2334. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
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parties that Customs intends to revoke a ruling pertaining to the tariff 
classification of certain textile bags. Although in this notice Customs is 
specifically referring to one ruling, Port Decision (PD) D83857, dated 
November 238, 1998, this notice covers any rulings on this merchandise 
which may exist but have not been specifically identified. Customs has 
undertaken reasonable efforts to search existing data bases for rulings 
in addition to those identified. No further rulings have been found. This 
notice will cover any rulings on the merchandise which may exist but 
have not been specifically identified. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice, should advise Customs during this notice period. 
Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the Harmonized Tariff Schedule of the United States 
(“HTSUS”). Any person involved in substantially identical transac- 
tions should advise Customs during this notice period. An importer’s 
failure to advise Customs of substantially identical transactions or of a 
specific ruling not identified in this notice, may raise issues of reason- 
able care on the part of the importer or its agents for importations of 
merchandise subsequent to the effective date of the final decision of this 
notice. 

In PD D83857, dated November 23, 1998, which is set forth as Attach- 
ment A, certain textile bags were determined to be classified in heading 
4202, HTSUS, which provides for travel, sports and similar bags, with 
outer surface of textile materials. Since the issuance of PD D83857, this 
office has revisited the classification of this merchandise and has deter- 
mined that the outcome in PD D83857 is in error. At issue in this pro- 
posed revocation is whether the merchandise, i.e., textile bags used for 
the holding of prayer shawls and religious phylacteries, is more proper- 
ly classified in subheading 9810.00.90, HTSUS, which provides for the 
duty-free treatment of prayer shawls, bags for the keeping of prayer 
shawls and headwear of a kind used for public or private religious obser- 
vances. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke PD 
D83857, and any other ruling not specifically identified, to reflect prop- 
er classification of the subject textile bags in subheading 9810.00.90, 
HTSUS, pursuant to the analysis set forth in Proposed Ruling Letter 
HQ 561288, set forth as Attachment B. 

Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
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identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: July 27, 1999. 


MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CusSTOMS SERVICE, 
Washington, DC, November 23, 1998. 
CLA-2-42:G32 D83857 
Category: Classification 
Tariff No. 4202.92.3016 and 4202.92.3031 
Mr. AL DWEK 
TELESCOPE STRUCTURES, INC 
109 Phillips Avenue 
Deal, NJ 07723 


Re: The tariff classification of a Travel Pouch from China. 


DEAR Mr. DWEK 

In your letter dated November 1, 1998, you requested a tariff classification ruling. 

Thesample submitted for our review is a travel pouch measuring approximately 4inches 
x 6 inches and up to 12 inches x 16 inches with a top zippered closure. On the front of the 
pouch are silver embroidered religious symbols. The imported pouches will be composed of 
cotton velvet, cotton woven velour or synthetic woven velour. These travel pouches are 
used to hold prayer shawls and phylacteries. 

Please be advised that your sample will be returned to the above address. 

The applicable subheading for the cotton velvet and the cotton woven velour will be 
4202.92.3016, Harmonized TariffSchedule of the United States (HTS), which provides for 
travel, sports and similar bags, with outer surface of textile materials, other, other, of cot- 
ton. The rate of duty will be 19 percent ad valorem. 

Items classifiable under 4202.92.3016 fall within textile category designation 369. Based 
upon international textile trade agreements, products of Chinaare subject to quotaand the 
requirement of a visa. 

The applicable subheading for the synthetic/man-made woven velour will be 
4202.92.3031, Harmonized Tariff Schedule of the United States (HTS), which provides for 
travel, sports and similar bags, with outer surface of textile materials, other, other, of man- 
made fibers, other. The rate of duty will be 19 percent ad valorem. 

Items classifiable under 4202.92.3031 fall within textile category designation 670. Based 
upon international textile trade agreements, products of Chinaare subject to quotaand the 
requirement of a visa. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Part categories 
are the result of international bilateral agreements which are subject to frequent renegoti- 
ations and changes. To obtain the most current information available, we suggest that you 
check, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service, which is available for in- 
spection at your local Customs office. 


This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 
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A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. 
WILLIAM J. LUEBKERT, 
Port Director, 
Philadelphia, PA. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-02: RR:CR:SM 561288 MFC 
Category: Classification 


Tariff No. 9810.00.90 
Mr. AL DWEK 


TELESCOPE STRUCTURES, INC 
109 Phillips Avenue 
Deal, NJ 07723 


Re: Revocation of PD D83857; Eligibility of pouch for prayer shawl or phylacteries for 
duty-free treatment under HTSUS 9810.00.90. 


DEAR MR. DWEK 

On November 23, 1998, you were issued Port Decision (PD) D83857, dated November 23, 
1998, classifying a textile bag imported from China under subheading 4202.92.3016, Har- 
monized Tariff Schedule of the United States (HTSUS). 

We have been asked by the Customs National Commodity Specialist Division to review 
that decision and to consider classification of the bag under subheading 9810.00.90, 
HTSUS. A photocopy of a textile bag was submitted with your request. 


Facts: 


The merchandise at issue consists of textile bags of varying sizes from 4” x6" upto 12” x 
16”. The shell of some of the bags will be made of cotton velvet or cotton woven velour and 
some will be made of synthetic woven velour. The bag is embroidered with Hebrew writing 
and the symbol of the star of David. The Hebrew writing translates as “Tefillin,” also 
known as phylacteries, which are religious articles worn on the arms and head during 
religious services. You state that these bags are for use by persons of the Jewish faith to 
hold their prayer shaw] and their phylacteries 

The Port classified the subject merchandise in subheading 4202.92.30, HTSUS, which, 
in part, provides for travel, sports and similar bags: with outer surface of textile materials: 
other: other. 


You have requested reconsideration of the ruling, stating that the correct classification 
is subheading 9810.00.90, HTSUS. 


Issue: 
What is the proper classification of the subject merchandise? 
Law and Analysis: 


Subheading 9810.00.90, HTSUS, provides for the duty-free treatment of “[p]rayer 
shawls, bags for the keeping of prayer shawls and headwear of a kind used for public or pri- 
vate religious observances, whether or not any of the foregoing is imported for the use of a 
religious institution.” 

It is claimed that the subject merchandise is used by Jewish men to hold their phylacter- 
ies and prayer shawls. Based on the writing on the bagand its design, we agree. Accordingly, 


the subject merchandise is eligible for duty-free entry pursuant to subheading 9810.00.90, 
HTSUS. 
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Holding: 


Based on the information and photocopy of the sample submitted, it is our opinion that 
the described textile bag qualifies for duty-free treatment pursuant to subheading 
9810.00.90, HTSUS. 

PD D83857 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


MODIFICATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF ELECTRICALLY 
HEATED SEAT PADS AND THROWS FOR AUTOMOTIVE USE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling relating to the tariff classifica- 
tion of electrically heated seat pads and throws for automobiles. Notice 


of the proposed modification was published on June 16, 1999, in the 
CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 11, 1999. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
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under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to Customs obligations, a notice was published on June 16, 
1999, in the CUSTOMS BULLETIN, Volume 33, Number 24, proposing to 
modify NY D84863, dated December 17, 1998, which classified electri- 
cally heated seat pads and throws for automotive use, referred to as the 
Thermo Throw and the Thermo SoftPad, as other furnishing articles, 
knified or crocheted, of man-made fibers, in subheading 6304.91.00, 
Harmonized Tariff Schedule of the United States (HTSUS). No com- 
ments were received in response to this notice. 

As stated in the proposed notice this modification will cover any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretative ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision, or pro- 
test review decision) on the merchandise subject to this notice, should 
have advised Customs during the comment period. Similarly, pursuant 
to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transac- 
tions should have advised Customs during this notice period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on a specific ruling concerning the merchandise covered by this no- 
tice which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations subsequent to the effective date of this final de- 
cision. 

In NY D84863, Customs held, among other things, that the Thermo 
Throw and the Thermo SoftPad were classified in subheading 
6304.91.00, HTSUS, as indicated. Upon further review, this classifica- 
tion is incorrect. Customs is modifying NY D84863 to reflect the proper 
classification of the Thermo Throw and the Thermo SoftPad in sub- 
heading 8543.89.96, HTSUS, as other electrical machines and appara- 
tus, not specified or included elsewhere in [chapter 85], pursuant to the 
analysis in HQ 963001 which is set forth as the Attachment to this docu- 
ment. 

Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking 


any treatment it previously accorded to substantially identical transac- 
tions. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: July 22, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 22, 1999. 
CLA-2 RR:CR:GC 963001 JAS 
Category: Classification 


Tariff No. 8543.89.96 
Mr. ART GUREVICH 


THERMOSOFT INTERNATIONAL CORPORATION 
800 E. Northwest Highway, Suite 700 
Palatine, IL 60067 


Re: NY D84863 Modified; Thermo Throw, Thermo SoftPad; Personal Heaters for Motor 
Vehicles. 


DEAR MR. GUREVICH: 

In your letter, dated April 19, 1999, you request reconsideration of NY D84863, dated 
December 17, 1998, a ruling in which the Director of Customs National Commodity Spe- 
cialist Division, New York, classified the Thermo Throw and the Thermo SoftPad, automo- 
tive personal heaters, under a provision in the Harmonized Tariff Schedule of the United 
States (HTSUS), for other furnishing articles, knitted or crocheted. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of NY D84863 was published on June 16, 1999, in the Customs 
BULLETIN, Volume 33, Number 24. No comments were received in response to that notice. 
NY D84863 also addressed the partial duty exemption under subheading 9802.00.80, 
HTSUS, for imported articles that are assembled abroad in whole or in part of fabricated 
components, products of the United States. This issue is not a part of this modification. 


Facts: 


The articles in NY D84863, the Thermo Throw and the Thermo SoftPad, are electric 
heating devices designed to be placed on the rear bench seat and the front seat of a motor 
vehicle, and to be plugged into the vehicle’s cigarette lighter outlet to warm the occupants. 
They consist of an outer cover of one or more layers of polyester knit pile fabric and, in the 
SoftPad, a layer of plastic foam. Between the fabric layers are narrow woven tapes that con- 
tain copper wire and/or carbon fibers forming a criss-cross grid connected to electric wires 
and a thermostat that attach to a power cord. On this cord is an ON/OFF temperature con- 
trol switch and a cigarette lighter adapter or plug. 

The provisions under consideration are as follows: 

6304 Other furnishing articles, excluding those of heading 9404: 
Other: 
6304.91.00 Knitted or crocheted 


* ed a 





46 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 46, AUGUST 11, 1999 


8543 Electrical machines and apparatus, having individual functions, not 
specified or included elsewhere in [Chapter 85] * * 
Other machines and apparatus 
Other: 
8543.89.96 Other 


Issue: 


Whether electrically heated seat pads and throws for motor vehicles are electrical ar 
ticles of heading 8543 


Law and Analysis 


Under General Rule of Interpretation (GRD) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6 

Goods that consist of more than one material or substance are prima facie classifiable in 
two or more headings, and shall be classified according to the principles of GRI 3. GRI 3(b), 
HTSUS, states, in part, that composite goods consisting of different materials or made up 
of different components shall be classified as if consisting of that material or component 
which gives the good its essential character 

Che Thermo Throw and Thermo SoftPad are composite goods that are prima facie classi- 
fiable in heading 6304, as furnishing articles, in heading 8536 as switches and plugs, and in 
heading 8543, as electrical apparatus not covered more specifically by another heading in 
the HTSUS. The latter heading includes, among other things, articles that consist of an 
assembly of goods or parts operating wholly electrically. Goods of heading 8543 may incor- 
porate mechanical features, provided those features are subsidiary to the electrical func- 
tion the apparatus performs. Activation of the ON/OFF switch and setting the 
temperature manually involves, at least in part, amechanical function that is subsidiary to 
the function of producing heat electrically by means of the metallic grid and the electrical 
cord. Headings 6304, 8536 and 8543 each describe part only of the Thermo Throw and the 
Thermo SoftPad. Under GRI 3(a), these headings are to be regarded as equally specific with 
respect to the goods. GRI 3(b) requires that these articles be classified according to their 
essential character. 

The factor or factor which determines essential character varies with the good. The role 
of a constituent material or component in relation to the use of the good is often a useful 
indicator of a good’s essential character. In this case, the textile and/or foam cover provides 
a comfortable base on which to sit, and protects the occupant from being burned by direct 
contact with the metallic wire grid. The ON/OFF temperature control switch sets the req- 
uisite temperature and the cigarette lighter adapter or plug completes the electrical con- 
nection. All contribute significantly to the overall function of the heating pads. However, it 
is our opinion that the criss-cross grid is the medium through which heat is produced, and 
this is the purpose for which the heating pads exist. We conclude that the criss-cross grid 
constitutes an assembly of goods or parts that operate wholly electrically, and that this as- 
sembly, described by heading 8543, imparts the essential character to the Thermo Throw 
and the Thermo SoftPad. The heating pads in issue must therefore be classified as if they 
were seat pads and throws for motor vehicles that contain apparatus for producing heat 
electrically. 

Chapter 85, Note 1(a), HTSUS, excludes, among other things, electrically warmed blan- 
kets, bed pads, foot-muffs or the like. In our opinion, electrically warmed blankets, bed pads 
and foot-muffs are designed to be placed on or worn over the person while the Thermo 
Throw and the Thermo SoftPad are designed to be sat upon. Also, the named articles are 
designed for domestic, household use, while the Thermo Throw and Thermo SoftPad are 
designed exclusively for motor vehicle use. We conclude that the Thermo Throw and Ther- 
mo SoftPad and the articles enumerated in Note 1(a) arenot of like kind, and the former are 
not subject to exclusionary Note 1(a). 


Holding: 


Under the authority of GRI 3(b), the electrically heated seat pads Thermo Throw and 
Thermo SoftPad are provided for in heading 8543. They are classifiable in subheading 
8543.89.96, HTSUS. By function and design, the Thermo Throw and Thermo SoftPad are 
unique articles of commerce. For this reason, the principles of this decision are of limited 
applicability, and intended to apply to these articles specifically. 
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NY D84863, dated December 17, 1998, is modified accordingly. In accordance with 19 
U.S.C. 1625(c)(1), this ruling will become effective 60 days after its publication in the Cus- 
TOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does 
not constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO CLASSIFICATION OF A SLEEVELESS COVER-UP 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of classification ruling letter and treat- 
ment relating to the classification of a sleeveless cover-up. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs is revoking 
aruling letter pertaining to the tariff classification of a sleeveless cover- 
up and any treatment previously accorded by Customs to substantially 
identical transactions. Comments were requested on the proposed re- 
vocation in the CUSTOMS BULLETIN of June 23, 1999, Vol. 33, No. 25. No 
comments were received. 


DATE: Merchandise entered or withdrawn from warehouse for con- 
sumption on or after August 11, 1999. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
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of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

In PD D83113, the classification of merchandise referenced as a 
sleeveless cover-up was determined to be in heading 6110, Harmonized 
Tariff Schedule of the United States (HTSUS). Since the issuance of 
that ruling, Customs has had a chance to review the classification of this 
merchandise and has determined that the classification is in error. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking PD D83113, 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 962385 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. 

As stated in the proposed notice, this revocation action will cover any 
rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 


this final decision. 
Dated: July 27, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
Washington, DC, July 27, 1999. 
CLA-2 RR:TC:TE 962385 jb 
Category: Classification 
Tariff No. 6108.91.0030 
Ms. DANA MOBLEY 
JC PENNEY PURCHASING CORPORATION 
6501 Legacy Drive 
Plano, TX 75024-3698 


Re: Request for Reconsideration of PD D83113; classification of a women’s bathrobe 


DEAR Ms. MOBLEY: 

This is in response to your letter, dated November 23, 1998, requesting reconsideration 
of Port Decision Letter (PD) D83113, dated October 21, 1998, which classified what you 
refer to as asleeveless cover-up, referenced style 4207, in heading 6110, Harmonized Tariff 
Schedule of the United States (HTSUS), as a cardigan. A sample of the subject merchan- 
dise, in addition to documentation substantiating marketing and advertising were sub- 
mitted to this office for examination. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of PD D83113 was published on June 23, 1999, in the Customs 
BULLETIN, Volume 33, Number 25. 


Facts: 

The subject merchandise, referenced style 4207, is composed of 80 percent cotton and 20 
percent polyester terry knit fabric and is described as a sleeveless garment that extends 
from the shoulders to above the knee. The garment has a U-shaped neckline in front and 


back, a full front opening with four button closure, two large patch pockets at the hip area, 
and a hemmed bottom. 


In PD D83113 the merchandise was classified in subheading 6110.20.2075, HTSUSA, 
which provides for, sweaters, pullovers, sweatshirts, waistcoats (vests) and similar ar- 
ticles, knitted or crocheted, of cotton, other, women’s or girls’. You disagree with this classi- 
fication determination. In your opinion the proper classification for this merchandise is in 
heading 6108, HTSUS, as a women’s bathrobe, or beach robe. 


Issue: 
What is the proper classification for the subject merchandise? 
Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 requires that classification be determined according to the 
terms of the headings and any relative section or chapter notes. Where goods cannot be 
classified solely on the basis of GRI 1, the remaining GRI’s will be applied, in the order of 
their appearance. 

Heading 6108, HTSUS, provides for, among other things, women’s or girls’ knitted or 
crocheted bathrobes. Bathrobe is defined in Webster’s Ninth New Collegiate Dictionary, 
1991, at 135 as, “a loose usu. absorbent robe worn before and after bathing or as a dressing 
gown.” The Explanatory Notes to the Harmonized Commodity Description and Coding 
System (EN) to that heading state that “This heading covers two separate categories of 
knitted or crocheted clothing for women or girls, namely slips, petticoats, briefs, panties 
and similar articles (underclothing) and nightdresses, pyjamas, negliges, bathrobes (in- 
cluding beachrobes), dressing gowns and similar articles.” 

Upon review of the subject garment this office finds that the submitted merchandise 
meets the definition of a “robe” referenced above. The loose and casual fitting style of this 
garment combined with the terry absorbent fabric construction, support your claim that 
the subject garment will be used as a bathrobe or beach robe cover-up, both being within 
the parameters of heading 6108, HTSUS. 

Finally, in past rulings Customs has stated that the crucial factor in the classification ofa 
garment is the garment itself. As stated by the court in Mast Industries, Inc. v. United 
States, 9 CIT 549, 552 (1985), aff'd 786 F.2d 1144 (CAFC, April 1, 1986), “the merchandise 
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itself may be strong evidence of use”. When presented with a garment which is ambiguous 
in appearance, Customs will look to other factors such as environment of sale, advertising 
and marketing, recognition in the trade of virtually identical merchandise, and documen 
on incidental to the purchase and sale of the merchandise. It should be noted that Cus- 
considers — factors in totality and no single factor 


is determinative of 
fication as each of these 


factors viewed alone may be flawed 
1e documentation you have submitted, that is, photographs showing that the garments 
he sold in the loungewear department of JCPenney stores with other bathrobes, and 
the JCPenny catalogue showing the “Del icate Spa’ ’ collection, a trade name used exclusive- 
urther substantiates your claim that the subject merchandise is being sold as 


I the determination in PD D83113 is revoked 
merchandise is in heading 6108. 91.0030, HTSUSA 


The proper classification for 


subject merch andise is preneny classified in subheading 6108.91.0030, HTSUSA, 
provides for, women’s or girls’ slips, petticoats, briefs, panties, ni ne paja- 


es, bathrobes, dressing gowns and cimilar articles, knitted or crocheted: other: 


ton: other: women’s. The ap dlicable rate of ‘duty is 8.8 percent ad valorem and the 
I I 
e quota Category is 350. 


rhe designated textile and apparel category may be subdivided into parts. If so, visa and 


quota requiren nents appli cable tothe subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
negotiations and changes, we suggest that your client check, close to the time of shipment, 
the Status Report on Current Import Quotas (Restraint Levels), an issuance of the U.S. Cus- 
toms Service which is updated weekly and is available at the local Customs office. 

Due to thec hangeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restr raint (quota/visa) categories, your client should contact the 


-al Customs office prior to importing the merchandise to determine the current status of 
import restraints or requirements. 


PD D83113 dated October 21, 1998, is hereby revoked 


In accordance with 19 U.S.C 
>), th 


is ruling will become affective 60 days after its publication in the Customs BUL- 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO CLASSIFICATION OF “PADFOLIOS” 
IMPORTED WITHOUT WRITING PAD 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of and treatment relating to classifica- 
tion of “padfolios” imported without writing pads. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
is revoking a ruling pertaining to the classification of “padfolios” im- 
ported without writing pads and any treatment previously accorded by 
Customs to substantially identical transactions. Comments were re- 
quested on the proposed revocation in the CUSTOMS BULLETIN of June 
23, 1999, Vol. 33, No. 25. One comment was received. 


DATE: Merchandise entered or withdrawn from warehouse for con- 
sumption on or after August 11, 1999. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textile 
Branch, (202) 927-2339. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 


North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

In Port Ruling Letter (PD) C87666, dated May 29, 1998, Customs 
ruled that “padfolios” imported without writing pads were classified 
under subheading 4202.12.8070, HTSUS, the provision for trunks, at- 
tache cases, briefcases, school satchels and similar containers. 

Upon review of this ruling, Customs has discovered an error in the 
classification of “padfolios” imported without writing pads. This prod- 
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uct should have been classified in subheading 6307.90.9989, HTSUS, 
the provisions for other made up textile articles. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking PD C87666, 
and any other ruling not specifically identified on identical or substan- 
tially similar transactions to reflect the proper classification of “padfo- 
lios” imported without writing pads pursuant to the analysis set forth 
in Headquarters Ruling Letter (HQ) 962133 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by Customs to substan- 
tially identical transactions. 

One comment was received suggesting that New York Ruling Letter 
(NY) C85242, dated April 15, 1998, involved similar merchandise. 
Upon review of that ruling, we find that the merchandise involved in 
NY C85242 is distinguishable from the instant “padfolios” imported 
without writing pads. 

As stated in the proposed notice, this revocation action will cover any 
rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 


this final decision. 
Dated: July 27, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
Washington, DC, July 27, 1999 
CLA-2 RR:CR:TE 962133 SS 
Category: Classification 
Tariff No. 6307.90.9989 
KEVIN A. PRAH, MANAGEMENT CONSULTANT 
TOWER GROUP INTERNATIONAL 
2400 Marine Avenue 
Redondo Beach, CA 90278-1103 


Re: Revocation of Port Ruling Letter (PD) C87666: Classification of “Padfolio” Imported 
Without Writing Pad; Heading 6307, HTSUS; Other Made Up Textile Articles; Head- 
ing 4820, HTSUS; Not Memorandum Pads and Other Articles of Stationery; Heading 
4202, HTSUS; Not Attache Case, Briefcase, School Satchel HTSUS. 


DEAR MR. PRAH 

On May 29, 1998, Customs issued Port Ruling Letter (PD) C87666, to Tower Group In- 
ternational on behalf of Brad Markoff Industries, regarding the tariff classification of port- 
folios imported without writing pads from China. The product was classified under 
subheading 4202.12.8070, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), textile category 670, which provides for “Trunks * * * attache cases, brief- 
cases, school satchels and similar containers: With outer surface of textile materials: Oth- 
er, Other: of man-made fibers.” We have had occasion to review that ruling and have found 
it to be in error. Accordingly, this ruling revokes PD C87666 and determines the proper 
classification of the product in question. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of PD C87666 was published on June 23, 1999, in the CUSTOMS 
BULLETIN, Volume 33, Number 25. One comment was received. 

Facts: 

The article at issue is described as a “padfolio” and is identified by style number 4700. It 
consists of a jacket or case which is zippered on three sides and which measures approxi- 
mately 13 inches in length by 10 inches in width by 1% inches in depth in the closed posi- 
tion. It hasan outer surface composed of black woven polyester fabric with brown imitation 
leather trim manufactured from fabric backed embossed plastic. The interior of the “padfo- 
lio” is also constructed of woven man-made fabric and imitation leather trim. This product 
has a thin layer of plastic foam under the outer fabric as a cushioning layer and has been 
stiffened by the insertion of cardboard between the outer and inner surfaces of the article. 
The exterior front of the article features one full length flat pocket. The right interior side 
of the case features a band of textile material with acardboard backing for the insertion ofa 
writing pad. No paper will be included with the “padfolio” when imported. The interior left 
side has a full length gusseted pocket which allows for some expansion, a 12 inch by 7 inch 
zippered flat pocket on the front of the gusseted pocket, a 12 inch by 4 inch flat pocket, 
seven small flat pockets for business or credit cards, and one small flat pocket that has a 


transparent plastic window for an identification card. There is a pen holder sewn onto the 
interior spine. 


Issue: 
What is the proper classification of the “padfolios” imported without writing pads? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States 
(HTSUS) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 provides that 
classification shall be determined according tothe terms of the headings of the tariff sched- 
ule and any relative section or chapter notes. In the event that the goods cannot be classi- 
fied solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the Har- 
monized Commodity Description and Coding System, which represent the official inter- 
pretation of the tariff at the international level, facilitate classification under the HTSUS 
by offering guidance in understanding the scope of the headings and GRI. 
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The possible headings under consideration are: heading 4820, HTSUS, which covers 
memorandum pads and other articles of stationery; heading 4202, HTSUS, which covers 
attache cases, brief cases and similar containers; and heading 6307, HTSUS, which covers 
other made up (textile) articles. 

Among other goods, heading 4820, HTSUS, specifically includes notebooks, letter pads, 
memorandum pads, diaries, binders, folders, bookcovers (including cover boards and book 
jackets) and other articles of stationery. The EN to heading 4820, HTSUS, indicate that the 
heading covers various articles of stationery including note books of all kinds, diaries, let- 
ter pads, memorandum pads, binders, folders, file covers, and portfolios. The EN also sug- 
gest that the goods of the heading may be bound with materials other than paper (e.g., 
leather, plastics or textile materials) and have reinforcements or fittings of metal, plastics, 
etc. Although the “padfolio’s” primary purpose is related to the organization and use of 
stationery, when imported without a writing pad, the article does not possess stationery is 
not classifiable as an article of stationery under heading 4820, HTSUS. 

Heading 4202, HTSUS, provides for, inter alia, attache cases, briefcases, and similar con- 
tainers. The exemplars named in heading 4202, HTSUS, have in common the purpose of 
organizing, storing, protecting, and carrying various items. However, EN (c) to heading 
4202, HTSUS, indicates that the heading does not cover articles which, although they may 
have the character of containers, are not similar to those enumerated in the heading and 
includes the following items as examples: book covers, reading jackets, file-covers and doc- 
ument-jackets. EN (c) further states that such articles fall in heading 42.05 if made of (or 
covered with) leather or composition leather, and in other chapters if made of (or covered 
with) other materials. 

In order to determine whether the “padfolio” is classified under heading 4202, HTSUS, 
we must decide whether the “padfolio” merely has the character of acontainer but remains 
similar to the exemplars listed in the exclusionary Explanatory Note to heading 4202, 
HTSUS, or whether its purpose is to organize, store, protect, andcarry various items and is 
thus similar to the exemplars enumerated in heading 4202, HTSUS. Several prior Head- 
quarters Rulings Letters (HQ) have stated that articles similar to the “padfolios” merely 
possessed the character of containers and since their purpose was to provide a convenient 
and organized method for taking notes, they were not similar to the containers enumerated 
in heading 4202, HTSUS. See HQ 951076, dated March 18, 1992; HQ 955249, dated No- 
vember 12, 1993; HQ 956940, dated November 25, 1994; HQ 961418, dated August 4, 1998; 
and HQ 960989, dated July 20, 1998. The “padfolio” is designed to organize and perhaps 
protect small and/or flat items. However, the article’s depth of only 1% inch and its lack of 
handles or straps, indicate that it is not designed to easily store, protect, and carry addition- 
al items such asa newspaper, book, and/or other objects normally carried in an attache case 
or briefcase. Although the “padfolio” has the character of a container, perhaps with more 
features than a simple jacket or cover, it does not have the requisite physical attributes 
Customs has found common to the containers of heading 4202, HTSUS. Accordingly, the 
case is not classifiable under heading 4202, HTSUS. 

As previously noted, articles with the character of containers that are not similar to 
those enumerated in heading 4202, HTSUS, such as jacket covers, fall in heading 4205, 
HTSUS, if made of (or covered with) leather, and in other chapters if made of (or covered 
with) other materials. Since the “padfolio” is essentially made of textile materials, it fallsin 
heading 6307, HTSUS. Heading 6307, HTSUS, covers other made up textile articles. The 
EN to heading 6307, HTSUS, indicate that the heading covers made up articles of any tex- 
tile material which are not included more specifically in other headings of Section XI or 
elsewhere in the Nomenclature. Since the “padfolios” are imported without writing pads, 
they are primarily textile articles which are not included more specifically in other head- 
ings of Section XI nor elsewhere in the Nomenclature. Thus the “padfolios” are classified 
in subheading 6307.90.9989, HTSUSA. For other decisions consistent with this ruling see 
HQ 959328, dated April 3, 1997; HQ 962229, dated December 8, 1998; HQ 962230, dated 
December 8, 1998; and HQ 962344, dated December 8, 1998. 


Holding: 


The article described as a “padfolio” and identified by style number 4700, is classified in 
subheading 6307.90.9989, HTSUSA, the provision for “Other made up articles, including 





U.S. CUSTOMS SERVICE 


dress patterns: Other: Other: Other, Other: Other.” The general column one duty rate is 7 
percent ad valorem 
PD C87666 dated May 29, 1998, is hereby revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become affective 60 days after its publication in the CUSTOMS BULLETIN 
MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 12, 113 and 141 
RIN 1515-AC45 


ASSESSMENT OF LIQUIDATED DAMAGES REGARDING 
IMPORTED MERCHANDISE THAT IS NOT ADMISSIBLE 
UNDER THE FOOD, DRUG AND COSMETIC ACT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to provide for the assessment of liquidated damages equal to the 
domestic value of the merchandise in the case of merchandise that is not 
admissible under the provisions of the Food, Drug and Cosmetic Act and 
that is not treated or otherwise disposed of in accordance with that Act. 
The document also proposes to amend various provisions of the Cus- 
toms Regulations pertaining to customs bonds to provide for liquidated 
damages of three times the appraised value of the merchandise in the 
case of merchandise that is restricted or prohibited from entry. Finally, 
the document sets forth a proposed editorial correction within one of 
the sections of the Customs Regulations pertaining to Customs bonds. 
The substantive changes reflected in the proposed amendments are in- 
tended to enhance the effectiveness of the affected regulatory provi- 
sions by increasing and clarifying the potential liability for the 
payment of liquidated damages by principals and sureties on customs 
bonds. 


DATES: Comments must be received on or before October 1, 1999. 


ADDRESSES: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Comments submitted may be inspected at the Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service, 1300 
Pennsylvania Avenue, N.W,, 3rd Floor, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Jeremy Baskin, Penal- 
ties Branch (202-927-2344). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Section 801 of the Food, Drug and Cosmetic Act, as amended (21 
U.S.C. 381), and the regulations promulgated thereunder, provide the 
basic legal framework governing the importation of foodstuffs into the 
United States. Under 21 U.S.C. 381(a), the Secretary of Health and Hu- 
man Services is authorized to refuse admission of, among other things, 
any article that is adulterated, misbranded or has been manufactured, 
processed or packed under insanitary conditions. The Secretary of the 
Treasury is required by section 381(a) to cause the destruction of any 
article refused admission unless the article is exported, under regula- 
tions prescribed by the Secretary of the Treasury, within 90 days of the 
date of notice of the refusal or within such additional time as may be 
permitted pursuant to those regulations. 

Under 21 U.S.C. 381(b), pending decision as to the admission of an ar- 
ticle being imported or offered for import, the Secretary of the Treasury 
may authorize delivery of such article to the owner or consignee upon 
the execution of a good and sufficient bond providing for the payment of 
liquidated damages in the event of default as may be required pursuant 
to regulations of the Secretary of the Treasury. In addition, section 
381(b) allows the owner or consignee in certain circumstances to take 
action to bring an imported article into compliance for admission pur- 
poses, under such bonding and other requirements as the Secretary of 
the Treasury may prescribe by regulation. 

Based upon the above statutory authority, imported foodstuffs are 
conditionally released under bond while determinations as to admissi- 
bility are made; see § 12.3 of the Customs Regulations (19 CFR 12.3). 
Under § 141.113(c) of the Customs Regulations (19 CFR 141.113(c)), 
Customs may demand the return to Customs custody of most types of 
merchandise that fail to comply with the laws or regulations governing 
their admission into the United States (also referred to as the redelivery 
procedure). The condition of the basic importation and entry bond con- 
tained in § 113.62(d) of the Customs Regulations (19 CFR 113.62(d)) 
sets forth the obligation of the importer of record to timely redeliver re- 
leased merchandise to Customs on demand and provides that a demand 
for redelivery will be made no later than 30 days after the date of release 
of the merchandise or 30 days after the end of the conditional release 
period, whichever is later. Failure to meet the obligation to redeliver 
contained in § 113.62(d) will create a potential liability for the payment 
of liquidated damages under the terms of the bond. 


Use of the domestic value standard for liquidated damages 

In an April 1998 report to the Chairman of the Permanent Subcom- 
mittee on Investigations, Committee on Governmental Affairs, U.S. 
Senate, on the subject of food safety, the United States General Account- 
ing Office (GAO) determined that federal efforts to ensure the safety of 
imported foods were inconsistent and unreliable. Among its specific 
conclusions, the GAO report indicated that a weakness existed in the 
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Customs bond structure in that liquidated damages arising from breach 
of obligations to redeliver merchandise for which admission was re- 
fused did not represent a deterrent to the importation of unsafe prod- 
ucts. 

In response to this study, Customs is proposing in this document to 
amend § 12.3 of the Customs Regulations (19 CFR 12.3) by designating 
the present text as paragraph (a) and adding a new paragraph (b) that 
would refer specifically to the assessment of liquidated damages with 
regard to any food, drug, device or cosmetic that is not redelivered into 
Customs custody or otherwise treated or disposed of within the time pe- 
riod prescribed by law after such merchandise has been found to be in- 
admissible pursuant to the provisions of the Food, Drug and Cosmetic 
Act. The proposed new paragraph (b) specifically provides for the as- 
sessment of liquidated damages in an amount equal to the domestic val- 
ue of the merchandise at the time of entry as if it had not been refused 
admission or otherwise found to be noncompliant. The meaning of do- 
mestic value as set forth in § 162.43(a) of the Customs Regulations (19 
CFR 162.43(a)) for purposes of seized merchandise (that is, “the price at 
which such or similar property is freely offered for sale at the time and 
place of appraisement, in the same quantity or quantities as seized, and 
in the ordinary course of trade”) would be used as the basis for calculat- 
ing the liquidated damages. 


Use of the “three times” value standard for prohibited merchandise 
The conditions of the basic importation and entry bond set forth in 


§ 113.62 of the Customs Regulations (19 CFR 113.62), the conditions of 
the basic custodial bond set forth in § 113.63 of the Customs Regula- 
tions (19 CFR 113.63), the conditions of the international carrier bond 
set forth in § 113.64 of the Customs Regulations (19 CFR 113.64), the 
conditions of the commercial gauger and commercial laboratory bond 
set forth in § 113.67 of the Customs Regulations (19 CFR 113.67), and 
the conditions of the foreign trade zone operator bond set forth in 
§ 113.73 of the Customs Regulations (19 CFR 113.73) prescribe, as a 
consequence of default, the assessment of liquidated damages equal to 
three times the appraised value of the merchandise involved in the de- 
fault if that merchandise is “restricted merchandise or alcoholic bever- 
ages.” Similar language is also used in § 141.113(h) of the Customs 
Regulations (19 CFR 141.113(h)), which recites the liquidated damages 
that may be assessed for failure to comply with a demand for return of 
merchandise to Customs custody. 

A question has arisen whether the higher “three times” standard for 
liquidated damages would be appropriate when the merchandise in- 
volved is prohibited from entry. While it remains Customs position that 
the regulatory provisions referred to above permit the assessment of 
three times the appraised value of the merchandise when the merchan- 
dise involved is prohibited, this document proposes to amend those reg- 
ulatory provisions to explicitly provide for the assessment of three 





60 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 46, AUGUST 11, 1999 


times the appraised value of the merchandise involved when that mer- 
chandise is restricted “or prohibited.” 
Editorial correction 

Finally, this document proposes to make an editorial correction to the 
first sentence of § 113.62(1)(1) of the Customs Regulations (19 CFR 
113.62(1)(1)), which sets forth consequences of default. This sentence 
refers to “conditions (a), (g), or (i)” as exceptions to the general rules 
regarding the amount of liquidated damages that may be assessed (that 
is, the value of, or three times the value of, the merchandise involved in 
the default). However, the sentence in question also should exclude con- 
dition (k) of § 113.62, for which a different level of liquidated damages 
(that is, $100 per thousand board feet of the imported lumber) is pre- 
scribed in paragraph (1)(5) of that section. 


COMMENTS 


Before adopting these proposed regulatory amendments as a final 
rule, consideration will be given to any written comments timely sub- 
mitted to Customs, including comments on the clarity of this proposed 
rule and how it may be made easier to understand. Comments sub- 
mitted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Department 
Regulations (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 
CFR 103.11(b)), on regular business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations Branch, Office of Regulations and 
Rulings, U.S. Customs Service, 1300 Pennsylvania Avenue, N.W, 3rd 
Floor, Washington, D.C. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the proposed amendments, if adopted, will 
not have a significant economic impact on a substantial number of 
small entities. The proposed regulatory amendments will not require 
any additional action on the part of the public but rather are intended to 
facilitate Customs enforcement efforts involving existing import requi- 
rements. Accordingly, the proposed amendments are not subject to the 
regulatory analysis or other requirements of 5 U.S.C. 603 and 604. Fur- 
thermore, this document does not meet the criteria for a “significant 
regulatory action” as specified in E.O. 12866. 


List OF SUBJECTS 
19 CFR Part 12 
Bonds, Customs duties and inspection, Labeling, Marking, Prohib- 


ited merchandise, Reporting and recordkeeping requirements, Re- 
stricted merchandise, Seizure and forfeiture, Trade agreements. 


19 CFR Part 113 


Bonds, Customs duties and inspection, Imports, Reporting and re- 
cordkeeping requirements, Surety bonds. 
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19 CFR Part 141 
Bonds, Customs duties and inspection, Entry procedures, Imports, 
Prohibited merchandise, Release of merchandise. 
PROPOSED AMENDMENTS TO THE REGULATIONS 
For the reasons stated above, it is proposed to amend Parts 12, 113 


and 141 of the Customs Regulations (19 CFR Parts 12, 113 and 141) as 
set forth below. 


PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The general authority citation for Part 12 continues to read, and 
the specific authority citation for § 12.3 is revised to read, as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
hedule of the United States (HTSUS), 1624. 


nized Tariff Sc 
* es * * * "3 


Section 12.3 also issued under 7 U.S.C. 135h, 21 U.S.C. 381; 


* * 


2. Section 12.3 is revised to read as follows: 


§ 12.3 Release under bond; liquidated damages. 

(a) Release. No food, drug, device, cosmetic, pesticide, hazardous sub- 
stance or dangerous caustic or corrosive substance that is the subject of 
§ 12.1 will be released except in accordance with the laws and regula- 
tions applicable to the merchandise. Where any merchandise that is the 
subject of § 12.1 is to be released under bond pursuant to regulations 
applicable to that merchandise, a bond on Customs Form 301, contain- 
ing the bond conditions set forth in § 113.62 of this chapter, shall be re- 
quired. 

(b) Liquidated damages. Whenever liquidated damages arise with re- 
gard to any food, drug, device or cosmetic subject to § 12.1(a) for failure 
to redeliver merchandise into Customs custody or for failure to rectify 
any non-compliance with the applicable provisions of admission, in- 
cluding the failure to export or destroy the merchandise within the time 
period prescribed by law after the merchandise has been refused admis- 
sion pursuant to the provisions of the Food, Drug, and Cosmetic Act, 
those liquidated damages will be assessed in an amount equal to the do- 
mestic value (see § 162.43(a) of this chapter) of the merchandise at the 


time of entry as if the merchandise were admissible and otherwise in 
compliance. 


PART 113—CUSTOMS BONDS 
1. The authority citation for Part 113 continues to read in part as fol- 
lows: 
Authority: 19 U.S.C. 66, 1623, 1624. 
* * * * * * * 


2. In § 113.62, paragraph (1)(1) is amended by removing the words 
“conditions (a), (g), or (i)” and adding, in their place, the words “condi- 
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tions (a), (g), (i), or (k)” and by adding the words “or prohibited” after 
the word “restricted”. 

3. In § 113.63, paragraph (h)(1) is amended by adding the words “or 
prohibited” after the word “restricted”. 

4. In § 113.64, the second sentence of paragraph (b) is amended by 
adding the words “or prohibited” after the word “restricted”. 

5. In § 113.67, paragraphs (a)(2)(i) and (b)(2)(i) are amended by add- 
ing the words “or prohibited” after the word “restricted”. 

6. In § 113.73, the second sentence of paragraph (a)(2) is amended by 
adding the words “or prohibited” after the word “restricted”. 


PART 141—ENTRY OF MERCHANDISE 
1. The authority citation for Part 141 continues to read in part as fol- 


iOWS: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 

Section 141.113 also issued under 19 U.S.C. 1499, 1623. 

2. In § 141.113, the first sentence of paragraph (h) is amended by add- 
ing the words “or prohibited” after the word “restricted”. 

RAYMOND W. KELLY, 
Commissioner of Customs. 
Approved: June 17, 1999. 
JOHN P. SIMPSON, 


Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 2, 1999 (64 FR 41851)] 
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David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
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OPINION 

MuSGRAVE, Senior Judge: Plaintiffs (“NEC”) initiated this suit in 
1989 to challenge Television Receivers, Monochrome and Color, from Ja- 
pan: Final Results of Antidumping Duty Administrative Review and De- 
termination Not to Revoke in Part, 54 Fed. Reg. 35517 (August 28, 1989) 
and the calculation of antidumping duty margins therein by the United 
States Department of Commerce (“Commerce”). This Determination 
was based on a consolidation of the fifth, sixth, seventh, and eighth ad- 
ministrative reviews (the periods April 1, 1980 through February 28, 
1987) of the outstanding antidumping duty order addressed to NEC and 
certain other Japanese electronics manufacturers. See 36 Fed.Reg. 4597 
(March 10, 1971). The proceedings to this point in the case are detailed 
in NEC Home Electronics, Ltd. v. United States, 18 CIT 336 (1994), NEC 
Home Electronics, Lid. v. United States, 54 F.3rd 736 (Fed. Cir. 1995), 
NEC Home Electronics v. United States, 19 C.1.T. 1283 (1995), and NEC 
Home Electronics, Ltd. v. United States,22CIT__, 3FSupp.2nd 1451 





66 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 32, AUGUST 11, 1999 


(1998), the latest of which remanded to Commerce for recalculation of 
the foreign market value (“FMV”) of NEC television receivers based on 
“data that NEC provided in establishing a market price based upon its 
sales to related parties in home market plus the additions imposed by 
the Japanese government pursuant” to the Japanese Commodities Tax 
and in accordance with the “proper standard” set forth by the Court of 
Appeals for the Federal Circuit. 3 FSupp.2nd at 1456. 

The Court has now before it Commerce’s Final Results of Redeter- 
mination (“Final Results”), which will be sustained if it is supported by 
substantial evidence on the record and is otherwise in accordance with 
law. 19 U.S.C. §1516a(b)(1)(B) (1994). The Final Results evince the fol- 
lowing duty margins for NEC television receivers, monochrome and col- 
or (at page 9): 


Review Number Period of Review Margin (Percent) 
E 4/1/83 - 3/31/84 
4/1/84 — 2/28/85 

3/1/85 — 2/28/86 

3/1/86 — 2/28/87 


The Final Results also state that a preliminary draft was circulated to 
all parties for comment on October 16, 1998. NEC submitted comments 
on November 18, 1998, and Commerce addressed these to NEC’s appar- 
ent satisfaction, since NEC’s only comments to the Court are that 
“Commerce has accepted substantially all of NEC’s proposed changes to 


the draft remand determination” and that “NEC has no objections to 
Commerce’s second remand determination.” Plaintiff's Comments on 
the Department of Commerce’s Second Remand Determination at 2. 
The defendant and defendant-intervenor indicated no desire to com- 
ment upon or challenge the Redetermination results or methodology. 

In view of the foregoing, the Court sustains Commerce’s Final Results 
of Redetermination as supported by substantial record evidence. Judg- 
ment will enter accordingly. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 99-66) 


PEER BEARING CO., PLAINTIFF AND L & S BEARING CoO., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND TIMKEN Co, 
DEFENDANT-INTERVENOR 


Court No. 97-12-02123 


Plaintiff Peer Bearing Company (“Peer”) moves pursuant to Rule 56.2 of the Rules of 
this Court for judgment on the agency record challenging the final determination of the 
Department of Commerce, International Trade Administration (“Commerce”), entitled 
Tapered Roller Bearings and Parts Thereof, Finished and Unfinished, From the People’s 
Republic of China; Final Results of Antidumping Administrative Review, 62 Fed. Reg. 
61,276 (Nov. 17, 1997). Specifically, Peer alleges that Commerce made certain clerical er- 
rors in its calculation of labor rates and in its selection of factors of production data. 

Held: Plaintiff's motion for judgment on the agency record is granted in part and denied 
in part. The case is remanded for correction of clerical errors in Commerce’s calculations 
of labor rates. Commerce is affirmed in all other respects. 

[Plaintiff's motion granted in part and denied in part. Case remanded. ] 


(Dated July 21, 1999) 


Arent Fox Kintner Plotkin & Kahn, PLLC (John M. Gurley, Matthew J. McConkey and 
Jinhee K. Wilde) for plaintiff. 
David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
nercial Litigation Branch, Civil Division, U.S. Department of Justice (Michele D. Lynch); 
of counsel: Rina Goldenberg, Attorney, Office of Chief Counsel for Import Administration, 
U.S. Department of Commerce, for defendant. 
Stewart and Stewart (Terence P Stewart, James R. Cannon, Jr. and Amy S. Dwyer) for 
defendant-intervenor. 
Cohen Darnell & Cohen, PLLC (Mark A. Cohen) for plaintiff-intervenor. 


OPINION 


TSOUCALAS, Senior Judge: This case involves the shipments of tapered 
roller bearings (“TRBs”) and parts thereof, finished and unfinished, 
from the People’s Republic of China (“PRC”). 

On July 9, 1997, the Department of Commerce, International Trade 
Administration (“Commerce”), published the preliminary results of its 
administrative review covering TRBs from the PRC. See Tapered Roller 
Bearings and Parts Thereof, Finished and Unfinished, From the 
People’s Republic of China; Preliminary Results of Antidumping Ad- 
ministrative Review and Partial Termination of Administrative Review 
(“Preliminary Results”), 62 Fed. Reg. 36,764. 

Plaintiff! Peer Bearing Company (“Peer”) moves pursuant to Rule 
56.2 of the Rules of this Court for judgment on the agency record chal- 
lenging Commerce’s final determination, entitled Tapered Roller Bear- 
ings and Parts Thereof, Finished and Unfinished, From the People’s 
Republic of China; Final Results of Antidumping Administrative Re- 
view, (“Final Results”) 62 Fed. Reg. 61,276 (Nov. 17, 1997). Specifically, 
Peer alleges that Commerce made certain clerical errors in its calcula- 


1 The Court granted L & S Bearing Company’s Motion to Intervene on February 27, 1998. L & S Bearing Company 
did not file additional papers. 
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tion and selection of labor rates and factors of production data in the Fi- 
nal Results.” 
Oral argument was held at the Court on February 26, 1999. 


DISCUSSION 

This Court has jurisdiction in this case pursuant to 19 U.S.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). Substantial evidence 
is “more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Unzi- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


MINISTERIAL ERRORS 


1. Labor Rates 

Because this case deals with bearings imported from the PRC, a non- 
market economy, and because no other usable data was available, Com- 
merce calculated normal value (“NV”) based on factors of production 


(“FOP”) pursuant to 19 U.S.C. § 1677b(c) (1994). 

Peer challenges the labor rates used to calculate FOP for one of its 
Chinese suppliers. In the Final Results, in calculating FOP for NV, Com- 
merce accidentally used an unskilled labor rate of 46.6 Rupees per hour 
and a skilled labor rate of 25.42 Rupees per hour instead of the reverse. 

Commerce agrees that its inadvertent reversal of the skilled and un- 
skilled labor rates in its calculations constitutes a ministerial error and 
requests a remand to correct it. Commerce’s Mem. Opp’n to Mot. J. 
Agency R. at 2, 6. Timken does not object to a remand. Timken’s Mem. 
Opp’n to Mot. J. Agency R. at 6. 

The Court has often remanded in cases such as these to correct minis- 
terial errors of this type. See Federal-Mogul Corp. v. United States, 18 
CIT 1168, 1172, 872 F Supp. 1011, 1014 (1994). Consequently, the Court 
grants Commerce’s request for a remand to correct the inadvertent re- 
versal of the labor rates in its FOP calculations and to adjust the dump- 
ing margins accordingly. 


2. Factors of Production Data for Bearing Part 


On May 13, 1997, Commerce sent a questionnaire to Peer and Chin 
Jun Industrial Ltd. (“Chin Jun”), an affiliate of Peer’s, requesting FOP 


2 The determination at issue covers the ninth period of review from June 1, 1995 through May 31, 1996. Because 
Commerce initiated this review after January 1, 1995, the applicable law in this case is the antidumping code as 


amended by the Uruguay Round Agreements Act, Pub. L. No. 103-465,108 Stat. 4809 (1994). See Torrington Co. u 
United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995) 
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data from all suppliers for the bearings under review. Peer’s response, 
received on June 4, 1997, provided the following information: 


Peer/Chin Jun has attempted to obtain factors of production FOP 
data for all of its suppliers. However, Peer/Chin Jun does not control 
the Chinese suppliers and must not be held responsible for their 
failure to supply FOP data. However, many of Peer’s suppliers have 
supplied similar information as respondents in this review. To the 
extent factors data is available from these respondents, then it 
should be used. We are incorporating by reference the factor infor- 
mation supplied by various respondents. A listing of model and the 
corresponding supplier is listed in Exhibit 1. * * * [A]lso enclosed at 
Exhibit 1 is a list of models produced by other factories which can be 
used as FOP for Chin Jun/Peer models for which FOP data is not 
available 


See Response of Peer to Commerce’s Supplemental Questionnaire, Pub. 
Doc. No. 205, Def.’s App., Ex. 4. 

Attached to Peer’s submission was a letter from counsel for other re- 
spondents who also used Peer/Chin Jun’s suppliers. Peer authorized 
Commerce to use the cooperating respondents’ FOP information to cal- 
culate the production costs for Peer/Chin Jun during the relevant POR. 
Both parties used data from an agreed upon factory supplier? as an ana- 
log for Peer’s product model. See Peer’s Comments Regarding Com- 
merce’s Final Calculations, at 2 (Public Version), Peer’s Mem. Supp. 
Mot. J. Agency R., Attachment 1 (Nov. 25, 1997). 

Peer submitted a chart to Commerce to identify which model num- 
bers already on file with Commerce correspond to Peer’s models for pur- 
poses of determining FOP Peer noted that FOP data for models 
LM67010 and LM 67048 could be found in the set LM67048/10. Peer’s 
listing also noted that the set contained FOP information for both the 
cup and the cone. Commerce used the factors for the set to determine 
the FOP data of part LM67048. See id. 

Peer argues that to determine the FOP for LM67048, Commerce 
needed only to deduct the factors of LM67010 from the total factors for 
the set LM67048/10. Commerce did not perform this additional calcula- 
tion, but instead used the FOP of the set as the FOP for Peer’s single 
bearing part LM67048. See id. 

Only after the publication of the Final Results, in a letter dated No- 
vember 25, 1997, did Peer inform Commerce for the first time that Com- 
merce erroneously used the FOP for the set LM67048/10 instead of the 
FOP for the individual parts LM67048 and LM67010. See id. Commerce 


refused to consider this information after the publication of the Final 
Results. 


3 The name of the relevant supplier used by Peer and Commerce for FOP data is part of the Confidential Record. 
4 A TRB consists of a cone (inner race), cage (roller retainers), and a roller in one assembled unit, and the cup (outer 
race), which is the outer ring on which the rollers turn. See Peer Bearing Co. v. United States,22CIT__, ,12F 


Supp. 2d. 445, 454 n.8 (1998). In this case, LM67048 and LM670410 are the cup and cone comprising the L LM67048/ 10 
set. 
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Peer now argues that its simple instruction on its submission to Com- 
merce indicating that a set contains FOP data for both a cup and cone 
clearly indicated that Commerce had to subtract the FOP of part LM 
67010 from the set of LM67048/10 to obtain the FOP for part LM67048. 
Essentially, Peer argues that Commerce misunderstood its instruction 
and misapplied the substitute FOP data in determining NV. 

Commerce responds that it used the information as submitted by Peer 
in its chart of corresponding model matches and that its deliberate use 
of this information is not a clerical error. Commerce further contends 
that it used the same information in the Preliminary Results and in the 
Final Results and that Peer is barred at this time from raising this issue 
because Peer failed to exhaust its administrative remedies as required 
by 28 U.S.C. § 2637. See Commerce’s Mem. Opp’n to Mot. J. Agency R. at 
7-14. 

As a preliminary matter, the Court is not convinced that Commerce 
committed any error at all. At oral argument, Commerce asserted that it 
will often use data for bearing sets to determine the FOP for a bearing 
part in lieu of better information. If Peer did not approve of Commerce’s 
use of the data it submitted, Peer should have raised the issue to Com- 
merce during the administrative proceedings. Commerce could have 
then determined not to use the information submitted by Peer at all, and 
to resort to best information available. The Court cannot simply bypass 
this process and remand for Commerce to use a particular value for FOP 
when Commerce was not given the opportunity to expound and justify 
its reasoning for using the FOP of an entire set in its calculations. Fur- 
ther, a “ministerial error” includes clerical errors resulting from inaccu- 
rate copying, duplication, or the like, and any other type of 
unintentional error which the administering authority considers minis- 
terial. 19 U.S.C. § 1675(h)(1994); 19 C_ER. § 351.224(f) (1998). Peer 
presents substantive arguments for an alternative method of interpret- 
ing the data it submitted. The Court’s consideration of Peer’s argu- 
ments at this late juncture is outside the scope of permissible 
corrections of ministerial errors. See Kerr-McGee Chem. Corp. v. United 
States,21CIT __,__, 955 F Supp. 1466, 1475 (1997) (holding that 
plaintiff's submissions after the final determination contesting selec- 
tion of surrogate values do not identify clerical or ministerial errors, but 
rather contain new information and therefore cannot be included in the 
record or considered by the Court). 

Moreover, the allegation of faulty judgment inherently falls outside 
the purview of a ministerial error. See NTN Bearing Corp. v. United 
States, 74 F.3d 1204, 1208 (Fed. Cir. 1995)(“Clerical errors are by their 
nature not errors in judgment but merely inadvertencies.”); see also 19 
C.ER. § 351.224(f) (defining ministerial error). Commerce’s alleged in- 
ability to understand Peer’s directions would constitute an error in its 
“judgment.” If the use of the FOP of a set was an error in Commerce’s 
interpretation of Peer’s poorly drafted instructions, this would be an in- 
terpretative error, not an error in “arithmetic function,” “clerical error 
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resulting from inaccurate copying” or an “unintentional error.” See 19 
C.ER. § 353.224(f). Peer is therefore not challenging a calculation which 
could be classified as a ministerial error. Further, Peer did not raise the 
error at the earliest reasonable opportunity. Under these circum- 
stances, the Court will not order a remand for the correction of these al- 
leged errors. 

Notably, Commerce has broad discretion to determine what consti- 
tutes a ministerial error. See Cemex, S.A. v. United States, 19 CIT 587, 
593 (1995) (“Commerce is given fairly broad discretion to determine 
which types of unintentional error to regard as ministerial.”). The 
Court deems it significant that Commerce denies committing any error 
in this case. However, even if there were a clerical error, Peer is time- 
barred from raising it now. 

“The exhaustion doctrine reflects a respect for values of judicial econ- 
omy and administrative autonomy.” Mitsubishi Heavy Indus., Ltd. v. 
United States,22CIT___,__—_—«, 15 F Supp. 2d 807, 820 n.6 (1998) (in- 
ternal quotations omitted) (citing Al Tech Specialty Steel Corp. v. United 
States, 11 CIT 372, 377, 661 F Supp. 1206, 1210 (1987)). Judicial econo- 
my, fairness to the parties and the need to fulfill Congress’ intent of 
prompt resolution of these trade matters requires that errors of meth- 
odology, data selection and calculation be raised at the outset, unless 
some extraordinary factor supports relief at a later date. See IPSCO, 
Inc. v. United States, 965 F.2d 1056, 1062 (Fed. Cir. 1992). There are no 
such extraordinary factors here. See, e.g., Peer Bearing,22CITat__, 
12 F Supp. 2d at 452-53 (finding that Commerce’s use of an antidump- 
ing duty rate invalidated by Court order was an error warranting judi- 
cial review despite the lack of exhaustion) (citing Mitsui & Co. v. United 
States, 18 CIT 185, 194 (1994)); see also NTN, 74 F.3d at 1208 (court 
granted remand for clerical error discovered after preliminary deter- 
mination because preliminary determinations are inherently subject to 
change). 

“[A] remand requires a showing that the failure to raise an issue was 
not the result ofa lack of due diligence on the part of the claimant.” Beth- 
lehem Steel Corp. v. United States, 22 CIT : , 27 F Supp. 2d 201, 
206 (1998) (citing ILWU Local 142 v. Donovan, 12 CIT 87, 91, 678 F. 
Supp. 307, 310 (1988)). Peer does not dispute that the alleged error was 
present in the margin calculations in the Preliminary Results of this re- 
view. Peer therefore failed to exercise due diligence and cannot raise, at 
this point in time, allegations of ministerial errors which were discover- 
able in the calculations of the preliminary results. This is especially true 
when the gravamen of the dispute is whether a ministerial error oc- 
curred in the first place. 

It is not clear to the Court why the use of the FOP data of the set be- 
came obvious to Peer only after the Final Results were published, if, as 
Peer claims, the same error had been made in the Preliminary Results 
and if it were so egregious that it raised the margin by more than 100 
percent. What is clear to the Court, however, is that it was the job of 
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Peer’s counsel to review Commerce’s calculations upon publication of 
the Preliminary Results. According to counsel for Peer, “a large part of 
the dumping margin * * * was caused by dumping margins attributable 
to Model LM67010” and that model was “one of the most prevalent mod- 
el{s] sold” by respondent. Peer’s Mot. J. Agency R. at 4, 5. With that in- 
formation, the Court is all the more perplexed at counsel’s failure to 
discover the error in question in a timely fashion. 

Failure to review the calculations because it had “no time to carefully 
consider” the Preliminary Results, as Peer’s counsel argued to the 
Court, is no excuse for Peer’s failure to discover and raise the possibility 
of error as early in the administrative process as possible and thereby to 
exhaust its administrative remedies, as required under 28 U.S.C. 
§ 2637(d). However, in this case, Commerce, too, may have been remiss 
in its duty. The instruction included in Peer’s submission should have 
alerted Commerce to the need, at the very least, to request further clari- 
fication of the “set” versus “individual product” issue. Diligence is in- 
cumbent upon all parties involved in an administrative proceeding or 
litigation. Nonetheless, unlike ministerial errors, there is no way for the 
Court to determine with accuracy whether Commerce made an inadver- 
tent error in inputting the data or whether Commerce’s selection of the 
set’s data to calculate the FOP was an error at all. 

In fact, Commerce does not admit to committing any error, ministeri- 
al or substantive. Rather, Commerce insists that it deliberately and rea- 
sonably applied the information as submitted by Peer.° In any event, 
this dispute should have been developed further, or at least raised, at the 
administrative level. The doctrine of administrative exhaustion pre- 
vents the development and, hence the litigation, of these types of issues 
before this Court. 

In the current case, Peer/Chin Jun did not raise the set/part dispute 
until after the issuance of the Final Results. As stated in Aramide 
Maatschappij V.o.F- v. United States, 19 CIT 1094, 901 F Supp. 353 
(1995), the critical issue in determining whether the plaintiff failed to 
exhaust its administrative remedies, is whether the plaintiff was on “no- 
tice of Commerce’s intended computation.” Aramide, 19 CIT at 1097, 
901 F Supp. at 357. 

Similar to Aramide, the plaintiffs were on notice of Commerce’s in- 
tended computation. In the preliminary determination calculation 
worksheets, Commerce used the FOP of the model set for the individual 
parts LM67048 and LM67010. In addition, Peer/Chin Jun should have 
reviewed Commerce’s calculations after the Preliminary Results. Had 
Peer’s counsel done so, they would have noticed that Commerce used 
the factor of a set for the individual parts LM67048 and LM67010. 

The need for judicial economy and administrative autonomy requires 
the Court to adhere to Commerce’s Final Results. “There can be no 


5 At oral argument, counsel for the government asserted that Commerce could have reasonably interpreted Peer’s 
notation to mean that Peer was aware it was submitting FOP data for an entire set to be used for a bearing part. The 
Court does not find this interpretation to be unreasonable. 
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doubt that Congress intended final determinations to be precisely that. 
Indeed, if determinations were constantly subject to amendment, it 
would be difficult to answer the question as to when a final determina- 
tion would ever be made.” Sugiyama Chain Co. v. United States, 16 CIT 
526, 533, 797 F. Supp. 989, 995 (1992) (internal quotations omitted) 
(quoting Koyo Seiko Co. v. United States, 14 CIT 680, 682, 746 F Supp. 
1108, 1110 (1990) (quoting, in turn, Badger-Powhatan, Div. of Figgie 
Int'l v. United States, 10 CIT 241, 245, 633 F Supp. 1362, 1369 (1986)). 
Since Peer could have raised these issues regarding the calculation of 
FOP during the course of the administrative proceedings, the Court de- 
clines to review Peer’s position. 


CONCLUSION 
The Court remands so that Commerce may correct the inadvertent 
reversal of labor rates in its FOP calculations. Commerce is affirmed in 
all other respects. 


(Slip Op. 99-67) 


AL TECH SPECIALTY STEEL CORP, ET AL., PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND ISIBARS LTD., DEFENDANT-INTERVENOR 


Court No. 97-08-01328 
(Dated July 21, 1999) 


JUDGMENT 


MUSGRAVE, Senior Judge: Upon consideration of the remand deter- 
mination of the Department of Commerce, plaintiffs’ comments upon 
the remand determination, defendant’s rebuttal comments, and oral ar- 
gument by the parties, it is hereby 

ORDERED that the remand determination is sustained in its entirety; 
and it is further 

ORDERED that judgment is entered in favor of the defendant sustain- 
ing the contested final results as supplemented by the remand deter- 
mination, upon the grounds that the final results as supplemented by 
the remand determination, are supported by substantial record evi- 
dence and otherwise in accordance with law; and it is further 

ORDERED that the case is dismissed. 
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RUBBERFLEX SDN. BHD. AND RUBFIL SDN. BHD., PLAINTIFFS v. 
UNITED STATES OF AMERICA, DEFENDANT 


Court No. 97-12-02180 


{Court remands the final results in the second administrative review of the antidump- 
ing duty order of the U.S. Department of Commerce. | 


(Dated July 23, 1999) 


White & Case LLP (Walter J. Spak, David E. Bond, Richard G. King, and Edward 
Meyers) for plaintiffs Rubberflex Sdn. Bhd. and Rubfil Sdn. Bhd. 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice; Velta A 
Melnbrencis, Assistant Director, Commercial Litigation Branch, Civil Division, United 
States Department of Justice; Office of the Chief Counsel for Import Administration, 
United States Department of Commerce (Mildred E. Steward), of counsel, for defendant. 


OPINION 


GOLDBERG, Judge: In this action, the Court reviews challenges to the 
Department of Commerce’s (“Commerce”) final determination for the 
second administrative review of an antidumping duty order covering ex- 
truded rubber thread from Malaysia. Extruded Rubber Thread From 
Malaysia; Final Results of Antidumping Duty Administrative Review, 
62 Fed. Reg. 62,547 (Nov. 24, 1997) (“Final Results”). Plaintiff Rubber- 
flex Sdn. Bhd. (“Rubberflex”) argues that (1) the manner in which Com- 
merce conducted the second administrative review, particularly 
verification, prejudiced Rubberflex; (2) Commerce was able to verify 
most of Rubberflex’s responses and therefore should not have used total 
“best information available” (“BIA”) to assign Rubberflex a dumping 
margin; and (3) the duty rate of 29.83% assigned to Rubberflex in the 
second review was arbitrary in light of the 20.38% rate assigned to Rub- 
berflex in the third review. The Court addresses these arguments in Sec- 
tion I. 

Plaintiff Rubfil Sdn. Bhd. (“Rubfil”) argues that, in calculating the 
net price for Rubfil’s U.S. sales, Commerce erroneously failed to convert 
Rubfil’s ocean freight expenses from Malaysian ringgits to U.S. dollars. 
The Court addresses this argument in Section II. 

The Court exercises jurisdiction over this matter pursuant to 28 
US.C. § 1581(c) (1994). The Court remands the Final Results. 


I. 
RUBBERFLEX 
A. Background 
1. Summary of the Second Administrative Review 


On October 7, 1992, Commerce published an antidumping order cov- 
ering extruded rubber thread from Malaysia. See Antidumping Duty 
Order and Amendment of Final Determination of Sales at Less Than 
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Fair Value: Extruded Rubber Thread from Malaysia, 57 Fed. Reg. 
46,150 (Oct. 7, 1992). Rubberflex was one of the two respondents in the 
underlying antidumping investigation. See id. at 46,151. During the 
second anniversary month of the order, Rubberflex, three other Malay- 
sian producers and exporters of extruded rubber thread, and petitioner 
North American Rubber Thread requested an administrative review of 
the order, which Commerce agreed to undertake. See Initiation of Anti- 
dumping and Countervailing Duty Administration Reviews, 59 Fed. 
Reg. 56,459 (Nov. 14, 1994) (covering the period from October 1, 1993 
through September 30, 1994).! 

Commerce issued Rubberflex a questionnaire for the second review 
on or around February 8, 1995.” See Letter from APO Specialist to White 
& Case Transmitting Questionnaire (Feb. 8, 1995), Pub. Admin. R., 
Fiche 2, Frame 25. On April 17, 1995, Rubberflex timely submitted its 
response to Commerce’s questionnaire. See Letter from White & Case to 
Secretary of Commerce (Apr. 17, 1995), Conf. Admin. R., Fiche 30-37, 
Frame 1. 

On or around September 3, 1996, Commerce issued Rubberflex a sup- 
plemental questionnaire® for the second administrative review.* Rub- 
berflex requested an extension of time in which to file its response to the 
supplemental questionnaire. See Letter from White & Case to Secretary 
of Commerce Requesting Extension to File Supplemental Questionnaire 
Response (Sept. 11, 1996), Pub. Admin. R., Fiche 19, Frames 69-71. 
Commerce granted the request and allowed Rubberflex two additional 
business days to file. See Letter from Program Manager/IA to White & 
Case Granting Extension of Time (Sept. 13, 1996), Pub. Admin. R., Fiche 
19, Frame 72. On September 17, 1996, Rubberflex timely filed its re- 
sponse to Commerce’s supplemental questionnaire. See Letter from 


1 The underlying administrative review was conducted prior to January 1, 1995. Consequently, the applicable law in 
this case is the antidumping statute as it existed prior to the amendments made by the Uruguay Round Agreements 
Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994). See Torrington Co. v. United States, __ Fed. Cir. (T)__,_ sis 68 
F3d 1347, 1352 (1995). 

2 The administrative record contains only the first page of Commerce’s letter transmitting a questionnaire to Hevea- 
fil Sdn. Bhd., another respondent in the review. Notably, the record does not contain the actual questionnaire sent to 
any respondent in the review, including Rubberflex 

A gap in the administrative record such as this potentially compromises the Court’s ability to conduct a meaningful 
review of the Final Results. For example, in contesting Commerce’s use of BIA, Rubberflex contends it used the proper 
date of sale methodology to report U.S. sales. Commerce disagrees, claiming Rubberflex did not report “all of its sales to 
the United States that were required by the questionnaire.” Final Results, 62 Fed. Reg. at 62,551 (emphasis added) 
Without the questionnaire, however, it is impossible for the Court to know precisely what information Commerce solic- 
ited from Rubberflex, and whether Rubberflex in fact complied with that request. Although the Court does not reach 
the merits of this issue, see discussion Section I(C) infra, the parties will nevertheless be forced to readdress this issue 
on remand. In doing so, the Court urges them to reach an agreement as to the precise terms of the questionnaire that 
should be part of the administrative record 


3 The record does not contain the supplemental questionnaire Commerce issued to Rubberflex either. The Court 
emphasizes once again that its ability to conduct a meaningful review is dependant upon the record. It will not condone 
speculation on the part of Commerce or Rubberflex, and therefore, will not itself engage in speculation. Thus, although 
the record contains the supplemental questionnaire Commerce sent to Rubfil on September 3, 1996, the Court cannot 
and will not assume the questionnaire Commerce issued to Rubberflex is the same 


4 At the same time, Commerce issued Rubberflex a supplemental questionnaire for the third administrative review, 
which Commerce had initiated in November, 1995. See Initiation of Antidumping and Countervailing Duty Adminis- 


plemental questionnaire, Commerce conducted the second and the third reviews in tandem, including, most impor- 
tantly, simultaneous verification for the second and the third reviews in Malaysia. See, e.g., Memo from Analyst/IA to 
File Regarding Cost and Sales Verification of Rubberflex and Confusion of Review Periods (Feb. 14, 1997) (“Verification 
Memo”), Pub. Admin. R., Fiche 25, Frame 62. For the Court’s analysis of the results of the third administrative review, 
see Heveafil Sdn. Bhd. v. United States, No. 97-07-01152, slip op. 99-69 (July 23, 1999) 
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White & Case to Secretary of Commerce Transmitting Rubberflex Sup- 
plemental Questionnaire Response (Sept. 17, 1996), Pub. Admin. R.., 
Fiche 20, Frame 1, Conf. Admin. R., Fiche 51-52, Frame 1. 

On Wednesday, September 18, 1996, the day afer receiving Rubber- 
flex’s supplemental response, Commerce issued Rubberflex a verifica- 
tion outline. See Letter from Program Manager/IA to White & Case 
Transmitting Verification Outline for Rubberflex (Sept. 18, 1996) (“Verz- 
fication Outline”), Pub. Admin. R., Fiche 20, Frame 67. And on Monday, 
September 23, 1996, Commerce began verification of Rubberflex’s sales 
and cost data in Malaysia. Commerce completed verification on October 
5, 1996. Commerce also conducted verification of U.S. sales data in 
North Carolina at Rubberflex’s affiliated reseller, Flexfil Corporation, 
from October 16 through October 18, 1996. 

On December 12, 1996, Commerce issued an internal memorandum 
concluding that Rubberflex had failed verification. See Memo From Of- 
fice DIR/IA to DAS/IA; Rubberflex—Reasons for Failed Verifica- 
tion—Recommendation Memo for Using Facts Available (Dec. 12, 
1996), Pub. Admin. R., Fiche 25, Frame 30. In response to the memo, 
Rubberflex complained that the case handlers had confused issues be- 
tween the second and the third reviews in making their determination. 
Consequently, Commerce agreed to separate its findings by review per- 
iod. See Verification Memo, Pub. Admin. R., Fiche 25, Frame 62. 

On February 13, 1997, Commerce published its preliminary deter- 
mination for the second administrative review. Because Commerce 
“found that responses provided by Rubberflex could not be verified,” it 
resorted to total BIA and assigned Rubberflex a dumping margin of 
29.83%.° Notice of Preliminary Results of Antidumping Duty Adminis- 
trative Review: Extruded Rubber Thread from Malaysia, 62 Fed. Reg. 
6758, 6759 (Feb. 18, 1997) (“Preliminary Results”). 

On March 10, 1997, Rubberflex submitted a case brief challenging 
various aspects of the Preliminary Results. See Brief from White & Case 
to Secretary of Commerce Regarding Rubberflex (Mar. 10, 1997) (“Case 
Brief”), Pub. Admin. R., Fiche 27, Frame 1, Conf. Admin. R., Fiche 61, 
Frame 1. Rubberflex argued that (1) despite Commerce’s claims to the 
contrary, Commerce was able to verify Rubberflex’s responses at verifi- 
cation; (2) Commerce had no legal basis for using total BIA to determine 
Rubberflex’s dumping margin and, at most, should have used BIA for 
specific responses (“partial BIA”); and (3) the preliminary results, the 
verification report, and other Commerce documents contained numer- 


° Commerce is required to use BIA when it is unable to verify a respondent’s information. See 19 U.S.C. § 1677e 
(1988); 19 C.FR. § 353.37(a) (1994). In practice, Commerce applies either “total” BLA or “partial” BIA. “Commerce 
applies total BIA when a respondent has failed to submit information in a timely manner, or when part of the submitted 
data is sufficiently flawed, so that the response as a whole is rendered unusable.” National Steel Corp. v. United States, 
18 CIT 1126, 1131, 870 F. Supp. 1130, 1135 (1994). It “applies partial BIA,” on the other hand, “when only part of the 
submitted information is deficient.” Id 

Further, when applying total BIA, Commerce employs a two-tiered methodology. See Allied-Signal Aerospace Co. t 
United States, Fed. Cir.(T)___,___—, 996 F.2d 1185, 1188 (1993) (upholding the two-tier BLA methodology as 
reasonable). Essentially, when a respondent refuses to cooperate or impedes the review process, Commerce applies 
first-tier total BIA. When a respondent is cooperative, however, Commerce applies second-tier total BIA, which is gen- 
erally more favorable to a respondent. See id. In this case, Commerce assigned Rubberflex a dumping margin using 
total, second-tier BIA, or the highest rate assigned to any firm in the second review. 





U.S. COURT OF INTERNATIONAL TRADE 


ous errors and inconsistencies. See id. passim. Rubberflex emphasized 
in its Case Brief that it had cooperated to the best of its ability through- 
out a difficult and disorganized review process, and argued that Com- 
merce should bear primary responsibility for any problems that arose in 
connection with verification. See Pub. Admin. R., Fiche 27, Frames 
42-45, Conf. Admin. R., Fiche 61, Frames 42-45. 

To further air its concerns, Rubberflex scheduled a meeting with the 
Commerce officials responsible for the second administrative review.® 
The meeting was held on April 14, 1997, and included Mr. Jeffrey P. Bia- 
los, Principle Deputy Assistant Secretary for Import Administration, 
and the case handlers responsible for the second and third reviews. See 
Pl.’s Br. in Supp. of Mot. For J. Upon the Agency R. (“Pl.’s Br.”), at 8. 

On November 12, 1997, Commerce issued a memo to file that ana- 
lyzed the business proprietary information in Rubberflex’s Case Brief. 
See Memo from Analyst/IA to File: Final Results of Administrative Re- 
view (Nov. 12, 1997), Pub. Admin. R., Fiche 28, Frame 34, Conf. Admin. 
R., Fiche 62, Frame 18. A portion of the analysis compared Rubberflex’s 
questionnaire responses to the revised information Rubberflex at- 
tempted to submit at verification. Finally, on November 24, 1997, Com- 
merce issued the Final Results. As in the Preliminary Results, 
Commerce relied on total BIA and assigned Rubberflex a margin of 
29.83%. See Final Results, 62 Fed. Reg. at 62,548, 62,558. 


2. Rubberflex’s Allegations 


Rubberflex offers, in addition, its own view of the facts relevant to this 
suit. Specifically, Rubberflex alleges that (1) Commerce conducted the 
entire second administrative review in an extremely disorganized, irre- 
sponsible, and prejudicial manner; (2) Commerce denied Rubberflex’s 
request to reschedule verification to a mutually convenient time; 
(3) Commerce gave Rubberflex only two business days to prepare for 
verification; (4) at verification, Commerce tacitly accepted Rubberflex’s 
proposal to submit all corrections at the conclusion of verification and 
then refused to accept such submissions; (5) Commerce case handlers 
conducted verification according to an undisclosed methodology; 
(6) Commerce case handlers were not adequately prepared for verifica- 
tion, thereby causing delay; and that (7) despite such delays, Commerce 
case handlers refused to work past 5:00 p.m. or on weekends. 

Rubberflex first notes that after initiating the second review and issu- 
ing the questionnaire, Commerce did nothing for 18 months; then, 
when Commerce resumed work on the review, it compressed all remain- 
ing activities for two periods of review into a 45-day period. By Rubber- 
flex’s account, it contacted the case handler assigned to the second 
review several times during the 18-month period of inactivity to deter- 
mine when Commerce planned to issue a supplemental questionnaire 


6 The index to the administrative record does not contain an entry for this meeting, nor is the Court aware of any 
record transcript of the proceedings. Thus, the Court assumes that this meeting does not qualify as an “ex parte meet- 
ing between * * * interested parties or other persons providing factual information in connection with a proceeding,” 
19 U.S.C. § 1677f(a)(3), such that it is required to be part of the record. See 19 U.S.C. § 1516a(b)(2)(A)(i) 
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and conduct verification. Rubberflex alleges it was told that “it was un- 
clear who would be handling the review and, therefore, no work was be- 
ing performed on the Responses.” Case Brief, Pub. Admin. R., Fiche 27, 
Frame 42, Conf. Admin. R., Fiche 61, Frame 42. 

According to Rubberflex, the case handler finally contacted Rubber- 
flex on or around August 30, 1996, one year and nine months after the 
initiation of the second review, to inform it that verification for both the 
second and third reviews would be conducted in late September and ear- 
ly October. See Case Brief, Pub. Admin. R., Fiche 27, Frame 43, Conf. 
Admin. R., Fiche 61, Frame 43. Rubberflex claims it was not even asked 
whether its counsel would be available during that time frame or wheth- 
er those dates were feasible for the company. See Pl.’s Br., at 5. At this 
point, Rubberflex claims it informed the case handler that the company 
had only two accountants and therefore would likely be unable to pre- 
pare supplemental responses for both reviews and prepare for verifica- 
tion in the time frame allotted by Commerce. Rubberflex alleges that to 
foreclose this potential problem it requested a two-week postponement 
of verification, but that Commerce denied the request.’ See Case Brief, 
Pub. Admin. R., Fiche 27, Frame 43, Conf. Admin. R., Fiche 61, Frame 
43. 

Rubberflex also notes that Commerce gave it only two business days 
to prepare for verification. See Case Brief, Pub. Admin. R., Fiche 27, 
Frame 43-44, Conf. Admin. R., Fiche 61, Frame 43-44. As the record 
shows, Rubberflex submitted its supplemental questionnaire response 
on September 17, 1996, Commerce issued Rubberflex a verification out- 
line on Wednesday, September 18, and Commerce began verification on 
Monday, September 23, 1996. As a result, Rubberflex claims it had only 
Thursday, September 19 and Friday, September 20 to prepare for verifi- 
cation. 

While preparing for verification, Rubberflex, by its own account, dis- 
covered errors in its questionnaire responses. Rubberflex claims it could 
not prepare corrected worksheets by the start of verification, however, 
because it only had two business days to prepare. To address the situa- 
tion, Rubberflex alleges it informed Commerce of the errors at the start 
of verification, and proposed to prepare corrected worksheets each night 
after the case handlers left and then present them as the need arose dur- 
ing verification. See P].’s Br., at 6; see generally Case Brief, Pub. Admin. 
R., Fiche 27, Frames 40-41, Conf. Admin. R., Fiche 61, Frames 40-41. In 
addition, Rubberflex alleges that it offered to submit one collection of 
revisions to the case handlers at the close of verification. See Case Brief, 
Pub. Admin. R., Fiche 27, Frame 49, Conf. Admin. R., Fiche 61, Frame 
49; Pl.’s Br., at 6-7. According to Rubberflex, the case handlers did not 
object, and consequently Rubberflex proceeded with that understan- 
ding. Rubberflex alleges, however, that despite this tacit agreement, the 


‘ Counsel for Rubberflex represented to the Court during oral argument that Commerce refused to reschedule veri- 
fication for the second and the third reviews because it needed to comply with the newly-imposed statutory deadlines 
governing the third review. Tr. of Oral Argument (Mar. 25, 1999), at 57. Under current regulations, the deadline for 
completing a review is a little over one year. See 19 C.ER. Pt. 351, Annex IV (1998). 
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case handlers refused to accept Rubberflex’s corrected worksheets on 
the last day of verification.® See id. 

Rubberflex also asserts that the case handlers conducted verification 
according to “their own, personal methodology” instead of following the 
outline furnished by Commerce. Pl.’s Br., at 7. The consequence of this, 
as the Court understands it, is that Rubberflex prepared worksheets 
prior to the start of verification in the order of the verification outline; 
yet, because the case handler’s new methodology changed the order of 
verification, the process was held up a number of times while Rubberflex 
prepared worksheets it had anticipated needing later on in the process. 
Tr. of Oral Argument, at 19-20. 

Finally, Rubberflex asserts that Commerce’s case handlers were not 
familiar with Rubberflex’s responses, particularly those relating to 
costs, at the start of verification. Pl.’s Br., at 14. Rubberflex believes 
that, as a result, it wasted a great deal of time during verification famil- 
iarizing the case handlers with its data. Rubberflex complains that in 
spite of the wasted time, the case handlers refused to work past 5:00 p.m. 
or on the weekends. See PI.’s Br., at 7, 14. 

B. Standard of Review 

The Court will sustain Commerce’s Final Results if they are sup- 
ported by substantial evidence on the record and are otherwise in accor- 
dance with law. See 19 U.S.C. § 1516a(b)(1)(B) (1994). 

By law, Commerce is required to “verify all information relied upon in 
making * ** a review and determination.” 19 U.S.C. § 1677e(b)(3) 
(1988). Outside of this mandate, however, Congress has not prescribed 
any verification procedures. See Micron Tech., Inc. v. United States, __ 
Fed. Cir.(T)__,____—, 117 F.3d 1386, 1394 (1997). Instead, “Congress 
has implicitly delegated to Commerce the latitude to derive verification 
proceduresadhoc.”/d.at__, 117 Fd at 1896. At the same time, Com- 
merce has not defined the requirements or procedures associated with 
verification in any formal way. Seeid. at ___, 117 F3d at 1395. Thus, 
when reviewing the procedures Commerce uses at verification, the 
Court does not look to “previously-set standards.” Jd. at___—, 117 F.3d 
at 1396. Rather, it “review(s] verification procedures employed by Com- 
merce in an investigation for abuse of discretion.” Jd. 

The Federal Circuit and this court have routinely sustained Com- 
merce’s administration of reviews and verifications as within its discre- 


5 Following verification, the record shows that Rubberflex attempted to submit the corrections presented to case 
handlers during verification, as well as several documents the case handlers allegedly had not accepted on grounds that 
there was insufficient time to verify the data. See Letter from White & Case Submitting Two Exhibits Not Accepted in 
Malaysia Due to Time Constraints (Oct. 22, 1996), Pub. Admin. R., Fiche 24, Frame 78, and Letter from White & Case 


Submitting Summary of Corrections Presented During U.S. Verification (Oct. 23, 1996), Pub. Admin. R., Fiche 24, 
Frame 73. 
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tion.’ In spite of, or perhaps because of, the wide latitude given 
Commerce in conducting reviews and verifications, however, “[t]he 
Court must be ever vigilant of abuse of discretion by the agency.” Wheat- 
land Tube Corp. v. United States, 17 CIT 1230, 1236, 841 F. Supp. 1222, 
1227 (1993). 

C. Discussion 

Rubberflex argues three major points in its papers. It challenges 
(1) the manner in which Commerce conducted its review and verifica- 
tion; (2) Commerce’s use of total BIA; and (3) the duty rate assigned to 
Rubberflex. In the following discussion, the Court first examines Com- 
merce’s administration of the second administrative review and con- 
cludes that Commerce abused its discretion. Commerce’s conduct 
during the review, specifically its issuance of a verification outline to 
Rubberflex two business days prior to verification, effectively preju- 
diced Rubberflex. Commerce’s abuse of discretion seriously compro- 
mises the validity of its verification results in this case, and impairs this 
Court’s ability conduct a meaningful review. Accordingly, the Court 
takes the extraordinary step of remanding this case to Commerce with 
instructions to repeat verification. Given the remedy ordered by the 
Court, there is no need to reach Rubberflex’s second and third issues at 
this time. 

1. Evidence on the record 

The Court’s statutory mandate dictates that it review the “evidence 
on the record.” 19 U.S.C. § 1516a (b)(1)(B)(i) (1994); see also Koyo Seiko 
Co., Ltd. v. United States,21CIT___—,__—_—, 955 F. Supp. 1532, 1544n.9 
(1997) (“The Court’s review of a final determination is limited to a re- 
view of the administrative record.”). Accordingly, the Court in this case 
may address Rubberflex’s allegations only if they are part of the admin- 
istrative record. Thus, as an initial matter, the Court must ensure that 
the evidence Rubberflex presents to support its claims is part of the ad- 
ministrative record. 

Generally, the administrative record includes all information pre- 
sented to or obtained by the Secretary during the review, copies of all de- 
terminations and notices published in Federal Register, and transcripts 
or records of all conferences, hearings, and ex parte meetings. See 19 
U.S.C. § 1516a (b)(2)(A) (1994). Thus, the administrative record in this 
case includes, for example, Commerce’s questionnaires, Rubberflex’s 
responses, and verification exhibits. Importantly, Rubberflex’s Case 
Brief is also part of the administrative record. The Case Brief is signifi- 


9 See, e.g., American Alloys, Inc. v. United States, Fed.Cir.(T)_,_ ss, 30 Fd. 1469, 1475 (1994) (noting that 
“the statute gives Commerce wide latitude in its verification procedures”); PPG Indus., Inc. v. United States, ___ Fed 
Cir. (T) ,____, 978 F.2d 1232, 1238 (1992) (recognizing Commerce's “authority to determine the extent of inves- 
tigation and information it needs”); Emerson Power Transmission Corp. v. United States, 19 CIT 1154, 1160, 903 F. 
Supp. 48, 54 (1995) (noting Commerce’s discretion whether to request post-verification information); Persico Pizzami- 
glio, S.A. v. United States, 18 CIT 299, 307 (1994) (finding Commerce's decision to conduct a 3-day overseas verification 
reasonable); NSK Ltd. v. United States, 16 CIT 745, 750, 798 F. Supp. 721, 725 (1992) (upholding Commerce's rejection 
of untimely factual information); Monsanto Co. v. United States, 12 CIT 937, 944, 698 F. Supp. 275, 281 (1988) (uphold- 
ing Commerce’s acceptance of post-verification information which corrects or clarifies original response and recogniz- 
ing Commerce’s discretion to determine the adequacy of a response); Hercules, Inc. v. United States, 11 CIT 710, 726, 
673 F Supp. 454, 469 (1987) (recognizing Commerce’s sole discretion “to select a particular verification methodology”). 
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cant because it was the company’s first formal, written opportunity to 
contest Commerce’s preliminary determination. Yet, Rubberflex’s Case 
Brief does not reflect all of the allegations it currently levies against 
Commerce. In particular, Rubberflex does not allege in its Case Brief 
that (1) the case handlers conducted verification according to an undis- 
closed methodology, (2) the case handlers were not prepared for verifica- 
tion, or (3) the case handlers refused to work past 5:00 p.m. or on the 
weekends. And, no other evidence on the record documents those 
claims. Therefore, because the Court’s review is limited to the adminis- 
trative record, there is no basis to address these three allegations. 

In contrast, however, Rubberflex does assert in its Case Brief that 
Commerce (1) conducted the second administrative review in a negli- 
gent manner, (2) refused to reschedule verification to a mutually conve- 
nient time, (3) allowed Rubberflex only two business days to prepare for 
verification, and (4) contravened the agreement for submission of 
corrections. And, Commerce responded to all but one of these allega- 
tions in its Final Results. Thus, in reviewing whether Commerce’s con- 
duct during the review and verification prejudiced Rubberflex, the 
Court considers these four allegations. 


2. Commerce’s issuance of a verification outline two business days prior 
to the start of verification constitutes an abuse of discretion 


The Court finds that Commerce’s conduct in this case constitutes an 
abuse of discretion. Commerce’s tardy issuance of a verification outline 
precluded Rubberflex from having a meaningful opportunity to partici- 
pate in the review process. The effects of this action reverberated 


through verification, and thus the Court cannot sustain Commerce’s Fi- 
nal Results. 


As a general matter, Commerce justifies its administration of the sec- 
ond review and verification as consistent with its discretionary authori- 


ty. In response to Rubberflex’s numerous allegations, Commerce stated 
that 


Rubberflex was given sufficient notice of the timing of verification, 
and the Department followed the same standard procedures, and 
issued a standard verification outline which was substantially simi- 
lar for the verification of information in both the 1993-1994 and 
1994-1995 reviews. These procedures were similar to those fol- 
lowed in the original investigation, when Rubberflex underwent 
verification. Thus, there is little evidence that the Department’s 
conduct of the case placed an unreasonable burden on Rubberflex. 
Rather, in this case, as in virtually every case the Department con- 
ducts, the burden on respondents is to provide accurate and timely 
data which can be verified. To the greatest extent possible, the De- 
partment strives to be flexible with deadlines for respondents; ulti- 
mately, however, it is respondents’ responsibility to meet this 
burden. Nevertheless, we took into account Rubberflex’s level of 
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cooperation in this case in our selection of the appropriate BIA rate 
for Rubberflex’s dumping margin. 


Final Results, 62 Fed. Reg. at 62,555. The Court finds Commerce’s at- 
tempt to rationalize its behavior unacceptable. 

Commerce’s statutory mandate is to determine dumping margins as 
accurately as possible. See Rhone Poulenc, Inc. v. United States, 8 Fed. 
Cir. (T) 61, 67, 899 F2d 1185, 1191 (1990). To determine accurate mar- 
gins, Commerce must gather accurate data from respondents. And to do 
that, Commerce must give respondents a reasonable opportunity to par- 
ticipate in the review and verification process. See Bowe-Passat v. 
United States, 17 CIT 335, 339 (1993) (noting that “[t]he review process 
is [supposed to be] bilateral and interactive”). This includes giving re- 
spondents advance notice of on-site activities, adequate time to com- 
plete requests for information, and predictable scheduling of the review 
and verification. Thus, while Commerce generally has discretion to 
schedule a review and allocate resources to a review as it sees fit, it must 
do so within the confines of its statutory mandate. When its actions com- 
promise the accuracy of dumping margins, then it has abused its discre- 
tion. 

In particular, Commerce has an obligation to issue a verification out- 
line areasonable amount of time prior to the start of verification. An ex- 
amination of Rubberflex’s Case Brief, Pub. Admin. R., Fiche 27, Frames 
43-44, Conf. Admin. R., Fiche 61, Frames 43-44, as well as other evi- 
dence in the record, demonstrates that Commerce issued a verification 
outline to Rubberflex on Wednesday, September 18, and began verifica- 
tion on Monday, September 23, two business days (Thursday, Septem- 
ber 19 and Friday, September 20) later. 

In this case, two business days was not a reasonable amount of time in 
advance of verification for Commerce to issue an outline, and the verifi- 
cation outline itself demonstrates why. First, the outline requires re- 
spondents to report errors prior to verification. Specifically, the outline 
instructs Rubberflex to “[a]dvise verifiers of any data or informational 
errors found during preparation for verification prior to the start of ver- 
ification.” !° Verification Outline, Pub. Admin. R., Fiche 20, Frame 71 
(emphasis in original). Commerce’s rationale for requiring a respon- 
dent to report errors prior to verification is obvious. The policy benefits 
both Commerce and respondent by ensuring that both parties are fully 
prepared for verification and that Commerce has an opportunity to re- 
view and digest changes to a respondent’s data before verification. The 
Court does not dispute the wisdom underlying this policy. 

Once Commerce delivers this exhortation to respondents, however, it 
must give them a reasonable opportunity to comply. In this case, Com- 


10 In contrast, the outline states that Commerce would accept new information at verification “when that informa- 
tion makes minor corrections to information already on the record.” Verification Outline, Pub. Admin. R., Fiche 20, 
Frame 68. This suggests a construct whereby a respondent must notify Commerce of “errors” in data prior to verifica- 
tion, but can submit “corrections” at verification. The Court is not sure whether Commerce distinguishes between 
“errors” and “corrections,” and if so, where it draws the line between the two. In any event, the Court understands the 
outline as requiring a respondent to submit significant changes prior to verification, and as putting respondent on no- 
tice that Commerce’s case handlers would accept only minor changes during verification 
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merce was well aware that counsel for Rubberflex were American attor- 
neys based out of Washington, D.C. Traveling from Washington to Kuala 
Lumpur, Malaysia alone takes at least one full day of travel. And yet, by 
issuing Rubberflex a verification outline two business days prior to veri- 
fication, Commerce effectively gave Rubberflex only two business days 
to review the verification outlines and check for errors in verification 
worksheets and exhibits. Therefore, it is at a minimum disingenuous for 
Commerce, on the facts of this case, to require Rubberflex to advise it of 
errors “prior to the start of verification” and then begin verification al- 
most immediately thereafter. 

Indeed, when Commerce fails to issue a verification outline until the 
last moment, it is entirely unreasonable to expect a respondent to report 
errors found “during preparation for verification prior to the start of 
verification.” In this case, one reason Commerce refused to accept Rub- 
berflex’s corrected worksheets at verification is because “Rubberflex 
failed to provide written disclosure of changes made to its questionnaire 
response on the first day of verification,” but instead “provided [correc- 
tions] piecemeal, and late in the verification exercise.” Final Results, 62 

‘ed. Reg. at 62,552. Yet Rubberflex’s failure to provide all corrections at 
the start of verification resulted not from its own inadequacy, but from 
Commerce’s dilatory behavior in issuing the verification outline two 
business days prior to the start of verification. Thus, because Commerce 
“took the lateness of the information [Rubberflex’s corrections] into ac- 
count in concluding that Rubberflex’s response could not be verified,” 
Def.’s Br., at 42, the Court cannot sustain Commerce’s determination 
that Rubberflex failed verification. 

The second reason Commerce must issue a verification outline a rea- 
sonable amount of time prior to verification is that the outline provides 
critical information so that a respondent may be, in Commerce’s words, 
fully “prepare[d] for the verification in advance.” Def.’s Br., at 23. As a 
general matter, the outline identifies the source documents required by 
Commerce, the subject matter areas to be covered during verification, 
the kinds of facilities Commerce wishes to tour, and the methods Com- 
merce will employ to verify information. See, e.g., Pub. Admin. R., Fiche 
20, Frame 79 (“The verification outline provides examples of the types 
of verification procedures which will be performed and general areas to 
be discussed.”). This general information is important because it de- 
fines the final scope and breadth of verification for a respondent. 

More importantly, the verification outline also contains specific de- 
tails without which a respondent cannot complete preparation for veri- 
fication. For example, in this case, the cost of production/constructed 
value verification agenda Commerce issued Rubberflex “sets forth pri- 
orities of the items to be verified and specific products for which we will 
perform initial testing.” Verification Outline, Pub. Admin. R., Fiche 20, 


11 The scope of verification may not be conterminous with the scope of inquiry in Commerce's original and supple- 
mental questionnaires. Indeed, “[vlerification is a spot check and is not intended to be an exhaustive examination of 
the respondent’s business. ITA has considerable latitude in picking and choosing which items it will examine in detail.” 
Monsanto v. United States, 12 CIT 937, 944, 698 F. Supp. 275, 281 (1988) 
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Frame 79 (emphasis added). And, the outline alerted Rubberflex to par- 
ticular questionnaire responses Commerce wanted to cover during veri- 
fication. For example, Commerce directed Rubberflex to “[e]xplain and 
document how you derived average purchase costs for packing materials 
as described in Exhibit B-8 of your April 15, 1996 QR [questionnaire re- 
sponse]. Demonstrate that you have not reused any packing materials.” 
Verification Outline, Pub. Admin. R., Fiche 20, Frame 75. Commerce 
also identified the home and U.S. market circumstance-of-sale adjust- 
ments it planned to analyze during verification, as well as specific por- 
tions of Rubberflex’s questionnaire response relating thereto. See 
Verification Outline, Pub. Admin. R., Fiche 20, Frames 75, 78. 

Importantly, the verification outline also provides a respondent its 
first glimpse at the transactions Commerce will “spot-check” at verifica- 
tion. For example, Appendix A of the outline Commerce issued Rubber- 
flex lists the home market sales transactions pre-selected for 
verification and the supporting source documentation required for veri- 
fication. See Verification Outline, Pub. Admin. R., Fiche 20, Frame 78. 
Likewise, Appendix B listed the U.S. sales Commerce had pre-selected 
for verification. See Verification Outline, Pub. Admin. R., Fiche 20, 
Frame 76. 

Commerce attempts to downplay the importance of both the verifica- 
tion outline and when it was issued in this case. To do so, it claims it fol- 
lowed “standard procedures, and issued [Rubberflex] a standard 
verification outline.” Final Results, 62 Fed. Reg. at 62,555. This argu- 
ment is unavailing. First, as demonstrated above, the verification out- 
line issued to Rubberflex contained not only “standard” verification 
guidance, but information specific to this verification. To be sure, if ev- 
ery outline Commerce issued was an exact copy of the last, there would 
be no point in issuing an outline. And, the Court doubts very much that 
Commerce would waste its efforts engaging in a meaningless exercise 
for every verification it conducts.!2 Moreover, Commerce has the au- 
thority to alter, and should alter, a so-called “standard” outline to ad- 
dress factors specific to a particular review period, respondent, or 
industry. 

Commerce also maintains it did not act unreasonably because the ver- 
ification procedures it used in the second review “were similar to those 
followed in the original investigation.”!° Final Results, 62 Fed. Reg. at 
62,555. This is simply unacceptable. Having chosen to provide an out- 
line that creates obligations on a respondent’s part, Commerce is re- 
quired to issue a verification outline a reasonable amount of time prior 
to the start of verification. Such obligation does not change simply be- 


12 Moreover, this argument strikes the Court as somewhat inconsistent with Commerce's representations at oral 
argument. Counsel for Commerce strenuously argued to this Court that Commerce has no “standard” verification pro- 
cedures. See Tr. of Oral Argument (March 25, 1999), at 35 (“[t]here is no strict methodology in terms of how a verifica- 
tion occurs”) 

13 It seems to the Court that Commerce wants to have it both ways in this case. Commerce implies here that respond- 
ents like Rubberflex should anticipate that Commerce will conduct verification exactly as it has in the past, and in ad- 
vance and without notice, prepare under that assumption. Yet, at the same time, Commerce “has not restricted itself by 
clarifying * * * verification requirement/s],” Micron Tech, __ Fed. Cir. (T) at , 117 F3d at 1396, and fiercely de- 
fends its discretion to conduct reviews and verification using ad hoc procedures. 
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cause Commerce has conducted a prior review. First, each administra- 
tive review is a separate proceeding, see 19 U.S.C. § 1675(a)(1), and thus 
neither Commerce, nor a respondent, can rely on documents issued in a 
prior proceeding. Second, as shown, there are portions of the Verifica- 
tion Outline that Rubberflex could not have anticipated, even based on 
the original investigation. 

Nonetheless, Commerce also argues that the compressed time frame 
in which it issued Rubberflex an outline and commenced verification 
had no effect on the outcome of verification because Rubberflex was giv- 
en “sufficient notice of the timing of verification.” Id. Commerce’s 
theory is that Rubberflex submitted its original questionnaire response 
in April, 1995 and thus had over one year to prepare for verification. 
Def.’s Br., at 23. This misses the point. In April, 1995, Commerce had not 
yet issued Rubberflex a verification outline. And without having re- 
ceived the verification outline, Rubberflex could not have definitively 
known the scope of verification, specific responses on which Commerce 
would focus, or the transactions Commerce pre-selected, and therefore 
could not have prepared fully for verification. 

Commerce’s claim that verification was not compromised by the 
tardy issuance of the outline is also belied by the administrative and lo- 
gistical tasks that a respondent must perform prior to verification. For 
instance, Commerce requires respondents to make two copies of all rele- 
vant documents for the case handlers. See Verification Outline, Pub. 
Admin. R., Fiche 20, Frame 68. Clearly, it would be unreasonable and 
wasteful for a respondent to make copies of all documents relating to 
costs, for example, and thus the verification outline is required to nar- 
row the task. And, in this case, Rubberflex was required, “[flor each of 
the pre-selected sales,” to make “copies of the * * * [supporting] docu- 
ments with English translations * * * [to] be made available for the ana- 
lysts at the beginning of sales verification.” Verification Outline, Pub. 
Admin. R., Fiche 20, Frame 74. Again, before receiving the outline a re- 
spondent cannot know which transactions Commerce has pre-selected, 
and therefore which documents to translate and copy. The Court imag- 
ines that translating and copying might take significant time, depend- 
ing on the scope of verification and the technology available on-site, 
further justifying the finding that a verification outline must be issued a 
reasonable amount of time in advance of verification. 

For all of the foregoing reasons, the Court holds that Commerce’s is- 
suance of a verification outline to Rubberflex two days prior to the start 
of verification was an abuse of discretion. 


3. Remedy 


Commerce’s conduct, which constituted an abuse of discretion, “[dJid 
not promote cooperation or accuracy or reasonable disclosure by cooper- 
ating parties intended to result in realistic dumping determinations,” 
Bowe-Passat, 17 CIT at 343, and compromised the validity of the verifi- 
cation process from the outset. Thus, the Court takes the extraordinary 
step of ordering the parties to repeat verification. Cf Wheatland Tube 
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Corp. v. United States, 17 CIT 1230, 1235-36, 841 F Supp. 1222, 1227 
(1993) (noting that an exercise of discretion will not be sustained when 
it contravenes statutory objectives); Tehnoimportexport v. United 
States, 15 CIT 250, 259, 766 F Supp. 1169, 1178 (1991) (noting that a 
court may remand when an act is an abuse of discretion and “under- 
mined the interests of justice”). 

Accordingly, the Court orders the parties to confer and file a schedul- 
ing order within ten days of the date of publication of this opinion. That 
scheduling order shall list the dates on which (1) Commerce will issue 
Rubberflex a verification outline, (2) Commerce will conduct verifica- 
tion, and (3) Commerce will file remand results with the Court. Remand 
results must be filed with the Court no later than ninety (90) days after 
the date of publication of this opinion. The Court emphasizes that it is 
allowing the parties more time than for the typical remand and does not 
anticipate any requests for extensions. 

The Court expects the parties to approach remand verification in a ra- 
tional, reasonable manner, and in the spirit of cooperation and compro- 
mise. For example, the parties should confer and decide how to resolve 
the gaps in the administrative record, i.e., the missing questionnaires. 
And, the Court encourages the parties to expedite the verification pro- 
cess by exploring the possibility of stipulating to the reliability of se- 
lected data. 

The best use of this Court’s resources is not to referee this dispute. 
The Court senses that verification was hindered by mistakes and acri- 
mony on the part of both parties. The Court cannot predict what would 
have been different had Commerce issued Rubberflex a verification out- 
line a reasonable amount of time prior to verification, and had verifica- 
tion been conducted in a more cooperative and less contentious manner. 
And in remanding the case, the Court makes no judgment about the sub- 
stantive outcome of the review. Commerce may well have been correct in 
resorting to BIA and assigning Rubberflex a dumping margin of 29.83%. 
Or Rubberflex may be correct in asserting its margin should instead be 
less than 1%. See Pl.’s Br, at 3. The Court is confident, however, that 
Commerce did not arrive at the current margin in a fair and reasonable 
manner. Commerce assigned a dumping margin using BIA, and based 
its use of BIA on its finding that Rubberflex had failed verification. Yet, 
verification was prejudiced. Thus, the Court remands the case for Com- 
merce to reach its determination in a fair and reasonable manner. 


II. 
RUBFIL 
Rubfil argues that Commerce’s calculation of its U.S. price is unsup- 
ported by substantial evidence and contrary to law. According to Rubfil, 
Commerce’s questionnaire required Rubfil to report expenses in the 
currency in which those expenses were incurred. Therefore, Rubfil re- 
ported the ocean freight expenses associated with its U.S. sales in Malay- 
sian ringgits, the currency in which those expenses were incurred. 
Rubfil complains, however, that when Commerce deducted ocean 
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freight expenses from the gross price of Rubfil’s U.S. sales, Commerce 
did not convert the expenses from ringgits to U.S. dollars. Commerce’s 
mistake, Rubfil claims, resulted in an artificially low net U.S. price, 
which in turn, led to a higher dumping margin. 

Commerce agrees that it never converted Rubfil’s ocean freight ex- 
penses from Malaysian ringgits to U.S. dollars, and requests a remand to 
correct its mistake. Accordingly, the Court remands this case, as it re- 
lates to Rubfil, in order for Commerce to convert Rubfil’s ocean freight 
expenses to U.S. dollars and to recalculate Rubfil’s U.S. price. 


IIT. 


CONCLUSION 
For the foregoing reasons, the Court remands the Final Results to 
Commerce. An order will be entered accordingly. 


(Slip Op. 99-69) 


HEVEAFIL SDN. BHD., RUBBERFLEX SDN. BHD., RUBFIL SDN. BHD., AND FILATI 
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[Court remands the final results in the third administrative review of the antidumping 
duty order of the U.S. Department of Commerce. ] 
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White & Case LLP (Walter J. Spak, David E. Bond, Richard G. King, and Edward 


Meyers) for plaintiffs Rubberflex Sdn. Bhd., Rubfil Sdn. Bhd., and Filati Lastex Elasto- 
fibre (Malaysia). 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
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Lau, Attorney, Commercial Litigation Branch, Civil Division, United States Department 
of Justice; Office of the Chief Counsel for Import Administration, United States Depart- 
ment of Commerce (Mildred E. Steward), of counsel, for defendant. 


OPINION 


GOLDBERG, Judge: In this action, the Court reviews plaintiffs’! chal- 
lenges to the Department of Commerce’s (“Commerce”) final deter- 
mination for the third administrative review of an antidumping duty 
order covering extruded rubber thread from Malaysia. Extruded Rubber 
Thread From Malaysia; Final Results of Antidumping Duty Adminis- 
trative Review, 62 Fed. Reg. 33,588 (June 20, 1997) (“Final Results”). 
Plaintiff Rubberflex Sdn. Bhd. (“Rubberflex”) argues that (1) the man- 


1 The parties stipulated to the dismissal of Heveafil Sdn. Bhd. from this action on November 7, 1997 
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ner in which Commerce administered the antidumping duty order and 
conducted the third administrative review, particularly verification, 
prejudiced Rubberflex; (2) Commerce was able to verify most of Rubber- 
flex’s responses and therefore should not have used total “facts avail- 
able” to assign Rubberflex a dumping margin; and (3) Commerce 
incorrectly presumed that Rubberflex did not cooperate to the best of its 
ability and therefore erred in applying “adverse inferences” to the “facts 
available.” The Court addresses these arguments in Section ITI(A). 

Plaintiff Rubfil Sdn. Bhd. (“Rubfil”) argues that Commerce double- 
counted its general and administrative and indirect selling expenses in 
calculating constructed value. Plaintiff Filati Lastex Elastofibre (Ma- 
laysia) (“Filati”) argues that Commerce double-counted marine insur- 
ance in calculating U.S. price. The Court addresses these arguments in 
Section ITI(B). 

The Court exercises jurisdiction over this matter pursuant to 28 
U.S.C. § 1581(c) (1994). The Court remands the Final Results to Com- 
merce. 


I 
BACKGROUND 

On October 7, 1992, Commerce published an antidumping order cov- 
ering extruded rubber thread from Malaysia. See Antidumping Duty 
Order and Amendment of Final Determination of Sales at Less Than 
Fair Value: Extruded Rubber Thread from Malaysia, 57 Fed. Reg. 
46,150 (Oct. 7, 1992). On November 16, 1995, Commerce initiated the 
third administrative review of the order (“third review” ).? See Initiation 
of Antidumping and Countervailing Duty Administrative Reviews, 60 
Fed. Reg. 57,573 (Nov. 16, 1995) (Extruded Rubber Thread from Malay- 
sia). The review covered entries made during the period October 1, 1994 
through September 30, 1995. 

Commerce issued the preliminary results of its review on December 
10, 1996, see Notice of Preliminary Results of Antidumping Administra- 
tive Review: Extruded Rubber Thread From Malaysia, 61 Fed. Reg. 
65,019 (Dec. 10, 1996), and on June 20, 1997, Commerce issued its Final 
Results. See 62 Fed. Reg. 33,588. It assigned Rubberflex a dumping mar- 
gin of 20.38%, using adverse, total facts available. See id. at 33,601. It 
assigned Rubfil a dumping margin of 54.31%. See id. Finally, it assigned 
Filati a dumping margin of 8.11%. See id. 


II. 


STANDARD OF REVIEW 


The court will sustain Commerce’s Final Results if they are sup- 
ported by substantial evidence and are otherwise in accordance with 
law. See 19 U.S.C. § 1516a(b)(1)(B) (1994). Further, the court “review([s] 
verification procedures employed by Commerce in an investigation for 


2 The third review was initiated after December 31, 1994, and thus the applicable statutory provisions are those that 
existed on January 1, 1995, the effective date of the amendments made by the Uruguay Round Agreements Act, Pub. L 
No. 103-465, 108 Stat. 4809 (1994). See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995) 
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abuse of discretion.” Micron Tech., Inc. v. United States, Fed. Cir. 
(T) __, __, 117 F3d 1386, 1396 (1997). 


Il. 


DISCUSSION 
A. Rubberflex 


Rubberflex moves for judgment upon the agency record pursuant to 
USCIT R. 56.2(c). It challenges Commerce’s Final Results for the third 
review on substantially the same grounds as the second review. See Rub- 
berflex Sdn. Bhd. v. United States, No. 97-12-02180, slip op. 99-68 (July 
23, 1999) (“Rubberflex I”). Namely, it alleges that Commerce conducted 
the administrative review in an extremely disorganized, irresponsible 
and prejudicial manner, and that Commerce was able to verify most of 
Rubberflex’s responses and therefore should not have used total facts 
available to assign a dumping margin. Likewise, with respect to verifica- 
tion, Rubberflex alleges that (1) Commerce never checked whether its 
time frame for verification was feasible for Rubberflex or its attorneys, 
and refused to reschedule verification to a mutually convenient time; 
(2) Commerce gave Rubberflex only two business days to prepare for 
verification; (3) at verification, Commerce tacitly accepted Rubberflex’s 
proposal to submit all corrections at the conclusion of verification and 
then refused to accept such submissions; (4) Commerce case handlers 
conducted verification according to an undisclosed methodology; 
(5) Commerce case handlers were not adequately prepared for verifica- 
tion, thereby causing delay; and that (6) despite such delays, Commerce 
case handlers refused to work past 5:00 p.m. or on weekends. 

In addition to the complaints common to both reviews, Rubberflex 
lodges several specific to the third review. First, Rubberflex claims that 
Commerce was forced to extend the deadline for issuing its preliminary 
determination, as defined by statute, because Commerce repeatedly 
“put this proceeding on the back burner while attending to what it per- 
ceived to be more important matters.” Br. of Pl. Rubberflex Sdn. Bhd. in 
Supp. of Mot. for J. Upon the Agency R. (“PI.’s Br.”), at 3 (internal quota- 
tion marks omitted). 

Second, it notes that Commerce misplaced Rubberflex’s business pro- 
prietary cost and sales data and requested additional copies. Rubberflex 
emphasizes that despite Commerce’s mishandling of its business pro- 
prietary data, it cooperated fully and promptly submitted additional co- 
pies. Pl.’s Br., at 16. 

Third, Rubberflex alleges that it requested a copy of Commerce’s veri- 
fication report on December 6, 1996 and several times thereafter, but 
that Commerce did not furnish it with a copy until February 14, 1997. 
Pl.’s Br., at 9. Rubberflex deduces from the delay that “Commerce did 
not complete the Verification Report until three months after the pre- 
liminary determination was issued,” and thus that “Commerce quickly 
made a determination, and then spent weeks attempting to construct a 
rationale for that determination.” Pl.’s Br., at 19 (emphasis in original). 
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Finally, Rubberflex argues that Commerce used adverse facts avail- 
able to assign Rubberflex a dumping margin, but did not make an explic- 
it finding, as required by statute, that Rubberflex “failed to cooperate by 
not acting to the best of its ability.” Pl.’s Br., at 12-14. Moreover, Rubber- 
flex contends that it is illogical for Commerce to claim that Rubberflex 
did not cooperate in the third review, when it found that Rubberflex had 
cooperated in the second review and verification for both reviews was 
conducted simultaneously. P].’s Br., at 17. 

The Court was faced with a number of the same arguments in Rubber- 
flex I. There, it held that Commerce’s issuance of a verification outline 
to Rubberflex two days prior to the start of verification constituted an 
abuse of discretion. See Rubberflex I, No. 97-12-02180, slip op. 99-68, at 
31. 

In this case, the record clearly demonstrates that Commerce issued 
Rubberflex a verification outline on September 18, 1996, and began ver- 
ification on September 23, two business days later. Accordingly, for sub- 
stantially the same reasons articulated in Rubberflex I, the Court holds 
that Commerce’s issuance of a verification outline to Rubberflex two 
days prior to the start of verification was an abuse of discretion. There- 
fore, the Court remands to Commerce to repeat verification. 

The Court orders the parties to confer and file a scheduling order 
within ten days of the date of publication of this opinion. That schedul- 
ing order shall list the dates on which (1) Commerce will issue Rubber- 
flex a verification outline, (2) Commerce will conduct verification, and 
(3) Commerce will file remand results with the Court. Remand results 
must be filed with the Court no later than ninety (90) days after the date 
of publication of this opinion. The Court emphasizes that it is allowing 
the parties more time than for the typical remand and does not antici- 
pate any requests for extensions.° 


B. Rubfil & Filati 


Rubfil and Filati move for judgment upon the agency record pursuant 
to USCIT R. 56.2. Both plaintiffs contend that Commerce’s Final Re- 
sults are neither supported by substantial evidence on the record nor 
are in accordance with law. 

In Rubfil’s case, Commerce used Rubfil’s constructed value (“CV”) as 
normal value. Rubfil complains, however, that Commerce miscalculated 
CV. It argues that, as indicated in its questionnaire response, it included 
general and administrative costs (“G&A”) and indirect selling expenses 
in both the GNA and the INDIRSH fields. Nonetheless, Rubfil contends, 
Commerce included both GNA and INDIRSH in Rubfil’s CV, thereby 
double-counting Rubfil’s G&A and indirect selling expenses. For this 
reason, Rubfil asks the Court to remand the case. 

Commerce agrees that it counted Rubfil’s G&A and indirect selling 
expenses twice in its calculation of CV. It asks the Court to remand the 


3 For a full discussion of the Court’s expectations on remand, see Rubberflex I, No. 97-12-02180, slip op. 99-68, at 
31-33. 
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case to correct for the double-counting and to recalculate Rubfil’s 
constructed value. Accordingly, the Court remands the case with respect 
to Rubfil. 

Filati, too, complains that Commerce erroneously double-counted da- 
ta. It claims that it listed international freight charges for its U.S. sales 
on asale-by-sale basis. According to Filati, it clearly indicated that inter- 
national freight charges included marine insurance. Nonetheless, in 
calculating Filati’s U.S. price, Commerce allocated 0.5% of the gross 
price to insurance on U.S. sales. Because Commerce deducted this 
amount (0.5% of gross price) as well as the reported international 
freight charges from U.S. price, Filati claims Commerce double-counted 
marine insurance expenses. 

Commerce concedes that it erroneously double-counted Filati’s ma- 
rine insurance and asks for a remand to correct the error. Accordingly, 
the Court remands the case with respect to Filati, so that Commerce 
may eliminate the double-counting of marine insurance in its calcula- 
tion of Filati’s dumping margin. 


IV. 


CONCLUSION 


For all of the foregoing reasons, the Court remands the Final Results 
to Commerce. A separate order will be entered accordingly. 
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